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WSR 19-24-082
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Developmental Disabilities Administration)
[Filed December 3, 2019, 10:04 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
18-065.

Title of Rule and Other Identifying Information: The
department is proposing to amend WAC 388-845-0030 Do I
meet criteria for HCBS waiver-funded services?, 388-845-
0055 How do I remain eligible for the waiver?, 388-845-0100
What determines which waiver I am assigned to?, 388-845-
0230 What services are available under the individual and
family services (IFS) waiver?, 388-845-0415 What is assis-
tive technology?, 388-845-0425 Are there limits to the assis-
tive technology you may receive?, 388-845-0600 What are
community access services?, 388-845-0605 Who are quali-
fied providers of community access services?, 388-845-0610
Are there limits to community access services you may
receive?, 388-845-0900 What are environmental adapta-
tions?, 388-845-0910 What limits apply to environmental
adaptations?, 388-845-1100 What are behavioral health crisis
diversion bed services?, 388-845-1110 What are the limits of
behavioral health crisis diversion bed services?, 388-845-
1150 What are behavioral health stabilization services?, 388-
845-1190 What is peer mentoring?, 388-845-1191 Who are
qualified providers of peer mentoring?, 388-845-1192 What
limitations are there for peer mentoring?, 388-845-1800
What are specialized medical equipment and supplies?, 388-
845-1805 Who are the qualified providers of specialized
medical equipment and supplies?, 388-845-1810 Are there
limits to the specialized medical equipment and supplies you
may receive?, 388-845-2000 What is staff and family consul-
tation and training?, 388-845-2005 Who is a qualified pro-
vider of staff/family consultation and training?, 388-845-
2010 Are there limits to the staff and family consultation and
training you may receive?, 388-845-2160 What is therapeutic
equipment and supplies?, and 388-845-2170 Are there limits
to your receipt of therapeutic equipment and supplies?

Hearing Location(s): On January 22, 2020, at 10:00 a.m.,
at Office Building 2, Department of Social and Health Ser-
vices (DSHS) Headquarters, 1115 Washington, Olympia,
WA 98504. Public parking at 11th and Jefferson. A map is
available at https://www.dshs.wa.gov/office-of-the-
secretary/driving-directions-office-bldg-2.

Date of Intended Adoption: January 23, 2020.

Submit Written Comments to: DSHS Rules Coordinator,
P.O. Box 45850, Olympia, WA 98504, email DSHSRPAU
RulesCoordinator@dshs.wa.gov, fax 360-664-6185, by 5:00
p.m., January 22, 2020.

Assistance for Persons with Disabilities: Contact Jeff
Kildahl, DSHS rules consultant, phone 360-664-6092, fax
360-664-6185, TTY 711 relay service, email Kildaja@dshs.
wa.gov, by January 8, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed
major changes or new requirements to the chapter include the
following: Remove the "three years old" limit from home and
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community based waiver services; remove therapeutic equip-
ment and supplies from the individual and family services
(IFS) waiver; update the service definition of assistive tech-
nology; limit assistive technology to services not otherwise
covered under the medicaid state plan, including early and
periodic screening, diagnosis, and treatment (EPSDT), and
consistent with waiver objectives of avoiding institutional-
ization; replace "community access" with the service's new
name, "community inclusion"; update the service definition
of environmental adaptations; add examples of environmen-
tal adaptations; replace "home" with "dwelling" to clarify that
environmental adaptations can be made to all types of resi-
dences; add repairs for property destruction caused by a
waiver participant's behavior to the environmental adapta-
tions allowed under the IFS and children's intensive in-home
behavioral support (CIIBS) waivers; clarify when an environ-
mental adaptation is excluded; require evidence of required
completed inspections be submitted to the developmental dis-
abilities administration (DDA) prior to final payment for
work; add deck construction, deck repair, jetted tubs, and
saunas to list of items excluded from environmental adapta-
tions; limit environmental adaptations to services not other-
wise covered under the medicaid state plan, including
EPSDT, and consistent with waiver objectives of avoiding
institutionalization; update service definition for behavioral
health crisis diversion bed services; add behavioral health cri-
sis diversion bed services to the IFS waiver; replace "individ-
ual support plan" with "person-centered service plan"; clarify
who determines a participant's need for crisis diversion bed
services and who determines the duration and amount of the
service the participant may receive; exempt the cost of behav-
ioral health crisis diversion bed services from the annual allo-
cation in the IFS waiver; add behavioral health stabilization
services crisis diversion bed to the IFS waiver; clarify the ser-
vice definition for peer mentoring services and who can pro-
vide them (nonsubstantive changes in wording); clarify the
limits to peer mentoring services (nonsubstantive changes in
wording); update the service definition for specialized medi-
cal equipment and supplies; add a service requirement to spe-
cialized medical equipment and supplies that applies only to
IFS waiver; require providers of specialized medical equip-
ment and supplies being offered through the IFS waiver to be
contracted with DDA as providers of specialized goods and
services or specialized equipment and supplies; add limits to
the service and exclude items under specialized medical
equipment and supplies; update the service definition of staff
and family consultation and training; add certified teachers to
the list of providers of staff and family consultation and train-
ing; add a limit to staff and family consultation and training
that states the service does not provide training necessary to
meet contractual licensing or certification requirements; and
remove therapeutic equipment and supplies from the IFS
waiver.

Reasons Supporting Proposal: DDA is proposing to
amend these rules as part of the administration's waiver
renewal process. These changes were approved by the Cen-
ters for Medicare and Medicaid Services on July 30, 2019,
and are effective September 1, 2019. Many of these changes
were enacted by an emergency CR-103E Rule-making order
filed as WSR 19-18-048, effective on September 1, 2019.
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These proposed changes are necessary to enact the emer-
gency rules on a permanent basis and to provide services as
approved in DDA's home and community based services
waivers.

Statutory Authority for Adoption: RCW 71A.12.030.

Statute Being Implemented: RCW 71A.12.120.

Rule is necessary because of federal law, 42 C.F.R. 441
Subpart G.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting:
Chantelle Diaz, P.O. Box 45310, Olympia, WA 98504-5310,
360-407-1589; Implementation and Enforcement: Ann Vasi-
lev, P.O. Box 45310, Olympia, WA 98504-5310, 360-407-
1551.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Chantelle Diaz, P.O. Box 45310, Olympia, WA
98504-5310, phone 360-407-1589, fax 360-407-0955, TTY
1-800-833-6388, email Chantelle.Diaz@dshs.wa.gov.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(4) because the rules do

not affect small businesses.

Explanation of exemptions: The proposed amendments
impose no new or disproportionate costs on small businesses
so a small business economic impact statement is not
required.

November 25, 2019
Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 16-17-009,
filed 8/4/16, effective 9/4/16)

WAC 388-845-0030 Do I meet criteria for HCBS
waiver-funded services? (1) You meet criteria for DDA
HCBS waiver-funded services if you meet all of the follow-
ing:

(a) You have been determined eligible for DDA services
per RCW 71A.10.020.

(b) You have been determined to meet ICF/IID level of
care per WAC 388-845-0070, 388-828-3060 and 388-828-
3080.

(¢) You meet disability criteria established in the Social
Security Act.

(d) You meet financial eligibility requirements as
defined in WAC 182-515-1510.

(e) You choose to receive services in the community
rather than in an ICF/IID facility.

(f) You have a need for monthly waiver services or
monthly monitoring as identified in your person-centered ser-
vice plan/individual support plan.

(g) You are not residing in hospital, jail, prison, nursing
facility, ICF/IID, or other institution.

(h) Additionally, for the children's intensive in-home
behavioral support (CIIBS) waiver-funded services:
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(1) You are age eight or older and under the age of eigh-
teen for initial enrollment and under age twenty-one for con-
tinued enrollment;

(i1) You have been determined to meet CIIBS program
eligibility per chapter 388-828 WAC prior to initial enroll-
ment only;

(iii) You live with your family; and

(iv) Your parent/guardian(s) and primary caregiver(s), if
other than parent/guardian(s), have signed the participation
agreement.

(2) For the individual and family services waiver
((fanded-serviees)), you must meet the criteria in subsection
(1) of this section and also((:

€&))) live in your family home((;-anéd

b)yAre-age-three-or-older)).

AMENDATORY SECTION (Amending WSR 16-17-009,
filed 8/4/16, effective 9/4/16)

WAC 388-845-0055 How do I remain eligible for the
waiver? (1) Once you are enrolled in a DDA HCBS waiver,
you can remain eligible if you continue to meet eligibility cri-
teria in WAC 388-845-0030, and:

(a) You complete a reassessment with DDA at least once
every twelve months to determine if you continue to meet all
of these eligibility requirements;

(b) You must either receive a waiver service at least once
in every thirty consecutive days, as specified in WAC 182-
513-1320(3), or your health and welfare needs require
monthly monitoring, which will be documented in your client
record;

(c) You complete an in-person DDA assessment/reas-
sessment interview per WAC 388-828-1520.

(2) For the children's intensive in-home behavioral sup-
ports waiver, you must meet the criteria in subsection (1) of
this section and:

(a) Be under age twenty-one;

(b) Live with your family; and

(c) Have an annual participation agreement signed by
your parent/guardian(s) and primary caregiver(s), if other
than parent/guardian(s).

(3) For the individual and family services waiver, you
must meet the criteria in subsection (1) of this section and((:

€@))) live in ((the)) your family home((:-and

b)Y Be-age-three-or-over)).

AMENDATORY SECTION (Amending WSR 16-17-009,
filed 8/4/16, effective 9/4/16)

WAC 388-845-0100 What determines which waiver I
am assigned to? DDA will assign you to the waiver with the
minimum service package necessary to meet your health and
welfare needs, based on its evaluation of your DDA assess-
ment as described in chapter 388-828 WAC and the follow-
ing criteria:

(1) For the individual and family services waiver, you:

(a) ((Are-age-three-orolder;

£b))) Live in your family home; and

(((e))) (b) Are assessed to need a waiver service to
remain in the family home.
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(2) For the basic plus waiver your health and welfare
needs require a waiver service to remain in the community.

(3) For the core waiver:
(a) You are at immediate risk of out-of-home placement;
((andrer)) or

(b) You have an identified health and welfare need for
residential services that cannot be met by the basic plus
waiver.

(4) For the community protection waiver, refer to WAC
388-845-0105 and chapter 388-831 WAC.

(5) For the children's intensive in-home behavioral sup-
port waiver, you:

(a) Are age eight or older ((and)) but under age eighteen;
(b) Live with your family;
(c) Are assessed at high or severe risk of out-of-home

placement due to challenging behavior per chapter 388-828
WAC; and

(d) ((3¥ew)) Have a signed participation agreement from
your ((parent/guardian({s))) parent or guardian and primary
((earegtver(s))) caregiver, if other than ((parent/gnardian{ts}))

parent or guardian.

AMENDATORY SECTION (Amending WSR 18-14-001,
filed 6/20/18, effective 7/21/18)

WAC 388-845-0230 What services are available
under the individual and family services (IFS) waiver? (1)
The following services are available under the individual and
family services (IFS) waiver:

SERVICE YEARLY LIMIT

Total cost of waiver services

must not exceed annual allo-

cation determined by the per-
son-centered service plan

Assistive technology
Community engagement
Environmental adaptions
Occupational therapy
Peer mentoring

Person-centered plan facil-
itation

Physical therapy

Positive behavior support
and consultation

Respite care
Skilled nursing
Specialized clothing

Specialized medical equip-
ment and supplies
Specialized psychiatric
services

Speech, hearing, and lan-
guage services
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SERVICE YEARLY LIMIT

Staff and family consulta-
tion and training

Supported parenting ser-
vices

((Fherapeuticequipment
and-supphies-))
Transportation

Vehicle modifications

Wellness education

Risk assessment Limits determined by DDA.
Costs are excluded from the

annual allocation.

BEHAVIORAL HEALTH STA-
BILIZATION SERVICES:
Limits determined by behav-
ioral health professional or
DDA. Costs are excluded
from the annual allocation,

Crisis diversion bed ser-
vices

Positive behavior support
and consultation
Specialized psychiatric
services

(2) Your IFS waiver services annual allocation is based
upon the DDA assessment under chapter 388-828 WAC. The
DDA assessment determines your service level and annual
allocation based on your assessed need. Annual allocations
are as follows:

(a) Level 1 = one thousand two hundred dollars;

(b) Level 2 = one thousand eight hundred dollars;

(c) Level 3 = two thousand four hundred dollars; or

(d) Level 4 = three thousand six hundred dollars.

AMENDATORY SECTION (Amending WSR 16-17-009,
filed 8/4/16, effective 9/4/16)

WAC 388-845-0415 What is assistive technology?
Assistive technology consists of items, equipment, or product
systems, not related to a client's physical health, that are used
to increase, maintain, or improve functional capabilities of
waiver participants, as well as ((serviees)) supports to
directly assist the participant ((and-earegivers)) to select,
acquire, and use the technology. Assistive technology is
available in the CIIBS and IFS waivers, and includes the fol-
lowing:

(1) The evaluation of the needs of the waiver participant,
including a functional evaluation of the participant in the par-
ticipant's customary environment;

(2) Purchasing, leasing, or otherwise providing for the
acquisition of assistive technology devices;

(3) Selecting, designing, fitting, customizing, adapting,
applying, retaining, repairing, or replacing assistive technol-
ogy devices;

(4) Coordinating and using other therapies, interven-
tions, or services with assistive technology devices, such as

Proposed



WSR 19-24-082

those associated with existing education and rehabilitation
plans and programs;

(5) Training or technical assistance for the participant
and/or if appropriate, the participant's family; and

(6) Training or technical assistance for professionals,
including individuals providing education and rehabilitation
services, employers, or other individuals who provide ser-
vices to, employ, or are otherwise involved in the assistive
technology related life functions of individuals with disabili-
ties.

AMENDATORY SECTION (Amending WSR 18-14-001,
filed 6/20/18, effective 7/21/18)

WAC 388-845-0425 Are there limits to the assistive
technology you may receive? The assistive technology you
may receive has the following limits:

(1) Assistive technology is limited to additional services
not otherwise covered under the medicaid state plan, includ-
ing EPSDT, but consistent with waiver objectives of avoiding
institutionalization.

(2) Clinical and support needs for assistive technology
((are)) must be identified in your DDA assessment and docu-
mented in the person-centered service plan.

(()) (3) DDA requires your treating professional's
written recommendation regarding your need for the technol-
ogy. This recommendation must take into account that:

(a) The treating professional has personal knowledge of
and experience with the requested assistive technology; and

(b) The treating professional has recently examined you,
reviewed your medical records, and conducted a functional
evaluation of your use of the equipment and determined its
effectiveness in meeting your identified need.

((3))) (4) Assistive technology requires prior approval
by the DDA regional administrator or designee.

((4)) (5) DDA may require a written second opinion
from a DDA-selected professional.

((5))) (6) The dollar amounts for your individual and
family services (IFS) waiver annual allocation limit the
amount of assistive technology you are authorized to receive.

((66))) (1) Assistive technology excludes any item that is
for recreational or diversion purposes such as a television,
cable, or DVD player.

AMENDATORY SECTION (Amending WSR 18-03-174,
filed 1/23/18, effective 2/23/18)

WAC 388-845-0600 What are community ((aeeess))
inclusion services? Community ((aeeess)) inclusion ser-
vices:

(1) Are provided in typical, integrated community set-
tings;

(2) Are individualized services that promote skill devel-
opment, independent living, and community integration for
individuals learning how to actively and independently
engage in their community; and

(3) Provide opportunities for individuals to develop rela-
tionships and increase independence.

Proposed
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AMENDATORY SECTION (Amending WSR 18-03-174,
filed 1/23/18, effective 2/23/18)

WAC 388-845-060S Who are qualified providers of
community ((aeeess)) inclusion services? Providers of
community ((aeeess)) inclusion services must be:

(1) A county contracted with the developmental disabil-
ities administration (DDA) to provide community ((aeeess))
inclusion services; or

(2) An individual or agency contracted with a county that
is contracted with DDA to provide community ((aeeess))
inclusion services.

AMENDATORY SECTION (Amending WSR 18-03-174,
filed 1/23/18, effective 2/23/18)

WAC 388-845-0610 Are there limits to community
((aeeess)) inclusion services you may receive? (1) You
must not receive community ((aeeess)) inclusion services if
you are receiving prevocational or supported employment
services.

(2) The maximum hours of community ((aeeess)) inclu-
sion services you may receive are determined by the develop-
mental disabilities administration (DDA) assessment under
WAC 388-828-9310.

AMENDATORY SECTION (Amending WSR 18-14-001,
filed 6/20/18, effective 7/21/18)

WAC 388-845-0900 What are environmental adap-
tations? (1) Environmental adaptations provide physical

adaptations ((withinthe-physieal-strueture-of-the-home-or

must-be-tdentified-by-the DPDA-assessment-and-the partier-
pant's)) to the dwelling required by the individual's person-
centered service plan((=)) needed to:

(a) Ensure the health, welfare, and safety of the individ-
ual;

(b) Enable the individual who would otherwise require

institutionalization to function with greater independence in

the dwelling; and
(c) Increase the individual's independence inside the

dwelling or outside the dwelling to provide access to the

dwelling.

(2) Examples of environmental adaptions include install-
ing stair lifts, installing ramps and grab bars, widening door-
ways, modifying the individual's primary bathroom, or
installing specialized electrical or plumbing systems neces-
sary to accommodate the medical equipment and supplies
that are necessary for the welfare of the individual.

(3) Environmental adaptions are available in all of the
DDA HCBS waivers.

((B)rAn-environmental-adaption-must-be-neeessary-te:

Mainitain the health-welfare- andsafety of .

1 .
B 5> >

by 1 ] cimantsind i i
heme:))

(4) Only the children's intensive in-home behavioral sup-
port (CIIBS) and individual and family services (IFS) waiv-
ers may include adaptations to the ((heme)) dwelling neces-
sary to prevent or repair property destruction caused by the
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participant's behavior, as addressed in the participant's posi-
tive behavior support plan.

AMENDATORY SECTION (Amending WSR 18-14-001,
filed 6/20/18, effective 7/21/18)

WAC 388-845-0910 What limits apply to environ-
mental adaptations? The following service limits apply to
environmental adaptations:

(1) Clinical and support needs for an environmental
((adaptatiens)) adaptation must be identified in the waiver
participant's DDA assessment and documented in the person-
centered service plan.

(2) Environmental adaptations require prior approval by
the DDA regional administrator or designee and must be sup-
ported by itemized and written bids from licensed contrac-
tors. For an adaptation that costs:

(a) One thousand five hundred dollars or less, one bid is
required,;

(b) More than one thousand five hundred dollars and
equal to or less than five thousand dollars, two bids are
required; or

(¢) More than five thousand dollars, three bids are
required.

(3) All bids must include:

(a) The cost of all required permits and sales tax; and

(b) An itemized and clearly outlined scope of work.

(4) DDA may require an occupational therapist, physical
therapist, or construction consultant to review and recom-
mend an appropriate environmental adaptation statement of
work prior to the waiver participant soliciting bids or pur-
chasing adaptive equipment.

(5) Environmental adaptations to the home are excluded
if they are of general utility without direct ((medieal-erreme-
dial)) benefit to the individual as related to the individual's
developmental disability, such as cosmetic improvements to
the dwelling, or general home improvements, such as carpet-
ing, roof repair, or central air conditioning.

(6) Environmental adaptations must meet all local and
state building codes. Evidence of any required completed
inspections must be submitted to DDA prior to ((aatheriz-
ing)) final payment for work.

(7) The condition of the dwelling or other projects in
progress in the dwelling may prevent or limit some or all
environmental adaptations at the discretion of DDA.

(8) Location of the dwelling in a flood plain, landslide
zone, or other hazardous area may limit or prevent any envi-
ronmental adaptations at the discretion of DDA.

(9) Written consent from the dwelling landlord is
required prior to starting any environmental adaptations for a
rental property. The landlord must not require removal of the
environmental adaptations at the end of the waiver partici-
pant's tenancy as a condition of the landlord approving the
environmental adaptation to the waiver participant's dwell-
ing.

(10) Environmental adaptations must not add to the total
square footage of the ((heme)) dwelling.

(11) The dollar amounts for aggregate services in your
basic plus waiver or the dollar amount of your annual IFS
allocation limit the amount of service you may receive.
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(12) For core, community protection, and CIIBS waiv-
ers, annual environmental adaptation costs must not exceed
twelve thousand one hundred ninety-two dollars.

(13) Damage prevention and repairs under the CIIBS and
IFS waivers are subject to the following restrictions:

(a) Limited to the cost of restoration to the original func-
tion;

(b) Limited to the dollar amounts of the IFS waiver par-
ticipant's annual allocation;

(c) Behaviors of waiver participants that resulted in dam-
age to the dwelling must be addressed in a positive behavior
support plan prior to the repair of damages;

(d) Repairs to personal property such as furniture and
appliances are excluded; and

(e) Repairs due to normal wear and tear are excluded.

(14) The following adaptations are not covered as an
environmental adaption:

(a) Building fences and fence repairs;

(b) Carpet or carpet replacement;

(¢) Air conditioning, heat pumps, generators, or ceiling
fans; ((and))

(d) Roof repair or siding;

(e) Deck construction or repair; and

(f) Jetted tubs or saunas.

(15) Environmental adaptions are limited to additional
services not otherwise covered under the medicaid state plan,
including EPSDT, but consistent with waiver objectives of

avoiding institutionalization.

AMENDATORY SECTION (Amending WSR 13-24-045,
filed 11/26/13, effective 1/1/14)

WAC 388-845-1100 What are behavioral health cri-
sis diversion bed services? Behavioral health crisis diver-
sion bed services are ((temperary)) short-term emergent resi-
dential ((and-behavioral)) services that may be provided in a
client's home, licensed or certified setting, or state operated
setting. These services are available to eligible clients ((whe
are)) whose current living situation is disrupted and the client

is at risk of ((sertous-deeline-of mental funetioning-and-whe

tien)) institutionalization. These services are available in all
((feur)) five HCBS waivers administered by DDA as behav-
ioral health stabilization services in accordance with WAC
388-845-1150 through 388-845-1160.

AMENDATORY SECTION (Amending WSR 16-17-009,
filed 8/4/16, effective 9/4/16)

WAC 388-845-1110 What are the limits of behav-
ioral health crisis diversion bed services? (1) Clinical and
support needs for behavioral health crisis diversion bed ser-
vices are limited to those identified in the waiver participant's
DDA assessment and documented in the person-centered ser-
vice plan((4ndividual-sappertplan)).

(2) Behavioral health crisis diversion bed services are
intermittent and temporary. ((Fhe-duration-and-ameunt-of
services-yourneed-to-stabilize-your-erisisis-determined-by)) A
behavioral health professional ((and/er)) may make a recom-
mendation about your need for behavioral health crisis diver-
sion bed services. DDA determines the duration and amount

Proposed



WSR 19-24-082

of behavioral health crisis diversion bed services you will
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AMENDATORY SECTION (Amending WSR 16-17-009,

receive.
(3) ((Fhese—serviees—are—avatlable—in—the CHBS;basie
’ ’ . . . .
11 DE behavi ”3]1] bilizati A
danee-with- WAC388-845-1150-threugh388-845-1160-
4))) The costs of behavioral health crisis diversion bed
services do not count toward the dollar amounts for aggregate
services in the basic plus waiver or the annual allocation in

the individual and family services waiver.

AMENDATORY SECTION (Amending WSR 18-14-001,
filed 6/20/18, effective 7/21/18)

WAC 388-845-1150 What are behavioral health sta-
bilization services? (1) Behavioral health stabilization ser-
vices assist persons who are experiencing a behavioral health
crisis.

(2) Behavioral health stabilization services are available
in the basic plus, core, children's intensive in-home behavior
support (CIIBS), individual and family services (IFS), and
community protection waivers.

(3) A participant may be eligible for behavioral health
stabilization services if:

(a) A behavioral health professional or DDA has deter-
mined the participant is at risk of institutionalization or hos-
pitalization;

(b) The participant needs:

(i) Positive behavior support and consultation;

(i1) Specialized psychiatric services for people age
twenty-one and older; or

(ii1) Behavioral health crisis diversion bed services avail-

able to participants on the individual and family services,
basic plus, core, CIIBS, and community protection waivers.

AMENDATORY SECTION (Amending WSR 16-17-009,
filed 8/4/16, effective 9/4/16)

WAC 388-845-1190 What is peer mentoring? (1) Peer
mentoring is a form of mentorship that takes place between a
person who ((is1iving)) has lived through ((tke)) an experi-
ence ((efhaving-a-developmental-disabilityer familymem-
ber-ofa—persen—-who-hasa-developmental-disability)) (peer

mentor) and a person who is new to that experience (((the
peer)) mentee). Peer mentors use their experience to inform,
support, and train mentees to successfully navigate new expe-
riences related to or impacted by their disability.

(2) A peer ((menters—utitize-theirpersenal-experienees
te)) mentor may provide support and guidance to a waiver
participant and the participant's family ((members-ofa-wvaiver
participant)).

(3) A peer ((mentors)) mentor may ((ef'ten%)) connect a
waiver participant to local community services, programs,

and resources and ((previde-answers-to-partieipants')) answer

participant questions or suggest other sources of support.

(4) Peer mentoring is available in the IFS waiver.

Proposed
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filed 8/4/16, effective 9/4/16)

WAC 388-845-1191 Who are qualified providers of
peer mentoring? ((Qualified-previdersinelude-organiza-
tions—who-are-contraeted)) An individual or organization
must contract with DDA to provide peer mentoring support
and training to ((individuals)) people with developmental dis-
abilities or to families with a member with a developmental
disability.

AMENDATORY SECTION (Amending WSR 16-17-009,
filed 8/4/16, effective 9/4/16)

WAC 388-845-1192 What ((Hmitatiens—are-there
fer)) limits apply to peer mentoring? (1) Support needs for
peer mentoring are limited to those identified in the waiver
participant's DDA assessment and documented in the person-
centered service plan((4ndividual-suppert-plan)).

(2) DDA does not contract with a peer ((mentors—ean-
net)) mentor to mentor ((their)) a member of the mentor's
own family ((members)).

(3) (Fhe-doHar-ameuntsforthe)) A waiver participant's

((&ﬂﬂuﬂl—aﬂee&ﬁeﬂ—&kfhe—}FS—w&wer—hmﬂ—ﬂ&e—&meﬁm—eﬂ)
peer mentoring ((serviee-that)) services are limited to the

((p&metpa&t—ls—&u%heﬂ-zed—te—feeewe)) participant's annual

IFS waiver allocation.

AMENDATORY SECTION (Amending WSR 16-17-009,
filed 8/4/16, effective 9/4/16)

WAC 388-845-1800 What are specialized medical
equipment and supplies? (1) Specialized medical equip-
ment and supplies are durable and nondurable medical equip-
ment, or equipment necessary to prevent institutionalization,
not available through the medicaid ((er-the)) state plan or are
in excess of what is available through the medicaid state plan
benefit which enables individuals ((te)):

(a) To increase their abilities to perform their activities
of daily living; ((ex))

(b) To perceive, control, or communicate with the envi-
ronment in which they live; or

(c) On the IFS waiver only, to improve daily functioning
through sensory integration when prescribed in a written
therapeutic plan by the current treating professional.

(2) Durable medical equipment and medical supplies are
defined in WAC 182-543-1000 and 182-543-5500 respec-
tively.

(3) Also included are items necessary for life support and
ancillary supplies and equipment necessary to the proper
functioning of the equipment and supplies described in sub-
section (1) of this section.

(4) Specialized medical equipment and supplies include
the maintenance and repair of specialized medical equipment
not covered through the medicaid state plan.

(5) Specialized medical equipment and supplies are
available in all DDA HCBS waivers.
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AMENDATORY SECTION (Amending WSR 13-24-045,
filed 11/26/13, effective 1/1/14)

WAC 388-845-1805 Who are the qualified providers
of specialized medical equipment and supplies? (1) The
provider of specialized medical equipment and supplies must
be a medical equipment supplier contracted with DDA or
have a state contract as a Title XIX vendor.

(2) For IFS only, the provider of specialized medical
equipment and supplies under WAC 388-845-1800 (1)(c)
must be contracted with DDA as a provider of specialized
goods and services or specialized equipment and supplies.

AMENDATORY SECTION (Amending WSR 18-14-001,
filed 6/20/18, effective 7/21/18)

WAC 388-845-1810 Are there limits to the special-
ized medical equipment and supplies you may receive?
The following limits apply to the specialized medical equip-
ment and supplies you may receive:

(1) ((Etinteal-and)) Habilitative support needs for spe-
cialized medical equipment and supplies are limited to those
identified in your DDA person-centered assessment and doc-
umented in your person-centered service plan.

(2) Specialized medical equipment and supplies require
prior approval by the DDA regional administrator or desig-
nee for each authorization.

(3) DDA may require a second opinion by a DDA-
selected provider.

(4) Items must be of direct medical or remedial benefit to
you and necessary as a result of your disability.

(5) Medications and vitamins are excluded.

(6) The dollar amounts for aggregate services in your
basic plus waiver limit the amount of service you may
receive.

(7) The dollar amounts for your annual allocation in your
individual and family services (IFS) waiver limit the amount
of service you may receive.

(8) Items excluded from specialized equipment and sup-
plies include nonspecialized recreational equipment, such as
trampolines. swing sets. and hot tubs.

(9) Specialized equipment and supplies are limited to
additional services not otherwise covered under the medicaid
state plan, including EPSDT, but consistent with waiver

objectives of avoiding institutionalization.

AMENDATORY SECTION (Amending WSR 18-14-001,
filed 6/20/18, effective 7/21/18)

WAC 388-845-2000 What is staff and family consul-
tation and training? (1) Staff and family consultation and
training is professional assistance, not covered by the medic-
aid state plan, to families or direct service providers to help
them ((better)) meet the individualized and specific needs of
a participant as outlined in the participant's person-centered
service plan and necessary to improve the participant's inde-
pendence and inclusion in their community.

(2) Staff and family consultation and training is available
in all DDA HCBS waivers.

(3) ((Staffandfamilyeconsultation—andtraintngis—pro-

ided-to-famities—di o ] .

[7]

WSR 19-24-082

mee h,i speeifie-eeds Efi par Iiifliﬁ' as-outlined-inthe-par
4))) Staff and family consultation and training
((ineludes)) is consultation and guidance about one or more
of the following:
(a) Health and medication ((menitering));

(b) Positioning and transfer;

(¢) Basic and advanced instructional techniques;

(d) Positive behavior support;

(e) Augmentative communication systems;

(f) Diet and ((nutritional-guidanee)) nutrition;

(g) Disability information and education;

(h) Strategies for effectively and therapeutically interact-
ing with the participant;

(1) Environmental ((eenstltation)) safety; ((and))

(j) Assistive technology safety; and

(k) For the basic plus, IFS, and CIIBS waivers only, indi-
vidual and family counseling.

AMENDATORY SECTION (Amending WSR 16-17-009,
filed 8/4/16, effective 9/4/16)

WAC 388-845-2005 Who is a qualified provider of
staff((f)) and family consultation and training? To provide
staff((#)) and family consultation and training, a provider
must be contracted with DDA and be one of the following
licensed, registered, or certified professionals:

(1) Audiologist;

(2) Licensed practical nurse;

(3) Marriage and family therapist;

(4) Mental health counselor;

(5) Occupational therapist;

(6) Physical therapist;

(7) Registered nurse;

(8) Sex offender treatment provider;

(9) Speech((#))-language pathologist;

(10) Social worker;

(11) Psychologist;

(12) Certified American sign language instructor;

(13) Nutritionist;

(14) Counselors registered or certified in accordance
with chapter 18.19 RCW;

(15) Certified dietician;

(16) Recreation therapist registered in Washington and
certified by the national council for therapeutic recreation;

(17) Providers listed in WAC 388-845-0506 and con-
tracted with DDA to provide CIIBS intensive services;

(18) Certified music therapist (for CIIBS only);

(19) Psychiatrist; ((e%))

(20) Professional advocacy organization; or

(21) Teacher certified under chapter 181-79A WAC.

AMENDATORY SECTION (Amending WSR 18-14-001,
filed 6/20/18, effective 7/21/18)

WAC 388-845-2010 Are there limits to the staff and
family consultation and training you may receive? (1)
Staff and family consultation and training are limited to sup-
ports identified in your DDA assessment and documented in
the person-centered service plan.

Proposed
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(2) Expenses to the family or provider for room and
board or attendance, including registration, at conferences are
excluded as a service under staff and family consultation and
training.

(3) The dollar amounts for aggregate service in your
basic plus waiver or the dollar amount of the annual alloca-
tion in your individual and family services (IFS) waiver limit
the amount of staff and family consultation and training you
may receive.

(4) Under the basic plus waiver, individual and family
counseling is limited to family members who:

(a) Live with the participant; and

(b) Have been assaulted by the participant and the
assaultive behavior was:

(1) Documented in the participant's person-centered ser-
vice plan; and

(i1) Addressed in the participant's positive behavior sup-
port plan or therapeutic plan.

(5) Staff and family consultation and training does not

provide training necessary to meet contractual licensing or
certification requirements.

AMENDATORY SECTION (Amending WSR 16-17-009,
filed 8/4/16, effective 9/4/16)

WAC 388-845-2160 What is therapeutic equipment
and supplies? (1) Therapeutic equipment and supplies are
only available in the CIIBS ((andHES—watvers)) waiver.

(2) Therapeutic equipment and supplies are equipment
and supplies that are necessary to implement a behavioral
support plan or other therapeutic plan, designed by an appro-
priate professional, such as a sensory integration or commu-
nication therapy plan, and necessary in order to fully imple-
ment the therapy or intervention.

(3) Included are items such as a weighted blanket, sup-
plies that assist to calm or redirect the individual to a con-
structive activity, or a vestibular swing.

AMENDATORY SECTION (Amending WSR 18-14-001,
filed 6/20/18, effective 7/21/18)

WAC 388-845-2170 Are there limits to your receipt
of therapeutic equipment and supplies? The following lim-
its apply to your receipt of therapeutic equipment and sup-
plies under the children's intensive in-home behavior support
(CI.IBS) ((end-individual-and-familyserviees (HES)-waivers))
waiver:

(1) DDA requires your treating professional's written
recommendation regarding your need for the service. This
recommendation must take into account that the treating pro-
fessional has recently examined you, reviewed your medical
records, and conducted a functional evaluation.

(2) DDA may require a second opinion from a DDA-
selected professional.

(3) ((Fhe-doHaramountofyourannualaleeattoninyour
HS ].m er imits Ehli H.mE;mE of ﬂ.““?“”” equipment-and

))) Therapeutic equipment and supplies ((requires—=a))
require prior approval by the DDA regional administrator or
designee.

Proposed
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() (4) Therapeutic equipment and supplies
((exelades)) do not include nonspecialized recreational items
such as trampolines, swing sets, and hot tubs.

WSR 20-01-002
WITHDRAWAL OF PROPOSED RULES
HORSE RACING COMMISSION

[Filed December 5, 2019, 8:05 a.m.]

The Washington horse racing commission would like to
withdraw from publication our proposed rule making (CR-
102), WSR 19-22-083, filed on November 6, 2019.

Contact Douglas L. Moore if you have any questions.

Douglas L. Moore
Executive Secretary

WSR 20-01-019
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF LICENSING

[Filed December 5, 2019, 3:54 p.m.]

The department of licensing, programs and services divi-
sion, driver training schools program requests the withdrawal
of the proposed rule making filed as WSR 19-23-089 for
WAC 308-108-155 Required curriculum and proper dili-
gence. The CR-102 was filed on November 19, 2019.

Damon Monroe
Rules Coordinator

WSR 20-01-022
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed December 6, 2019, 8:13 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
18-092.

Title of Rule and Other Identifying Information: WAC
308-108-155 driver training schools, required curriculum and
proper diligence.

Hearing Location(s): On January 22, 2020, at 10:00 a.m.,
at the Highway[s] Licensing [Licenses] Building, 1125
Washington Street S.E., Olympia, WA 98507. Check in at
first floor counter.

Date of Intended Adoption: January 23, 2020.

Submit Written Comments to: Cara Jockumsen, P.O.
Box 9030, Olympia, WA 98507-9030, email cjockumsen@
dol.wa.gov, fax 360-570-4976, by January 21, 2020.

Assistance for Persons with Disabilities: Contact Cara
Jockumsen, phone 360-902-4008, fax 360-570-4976, TTY
711 or person's name, email cjockumsen@dol.wa.gov, by
January 17, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This rule provides
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a framework for ensuring driver training schools are teaching
the required curriculum as mandated by RCW 46.82.420.

Reasons Supporting Proposal: Ensure compliance with
teaching the required curriculum RCW 46.82.420.

Statutory Authority for Adoption: RCW 46.82.420.

Statute Being Implemented: RCW 46.82.420.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: None.

Name of Proponent: Department of licensing (DOL),
governmental.

Name of Agency Personnel Responsible for Drafting:
Loni Miller, 1125 Washington Street S.E., Olympia, WA
98507, 360-902-3703; Implementation: Cara Jockumsen,
1125 Washington Street S.E., Olympia, WA 98507, 360-902-
3703; and Enforcement: Lou Blanchard, 1125 Washington
Street S.E., Olympia, WA 98507, 360-902-3703.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. This rule proposal is being filed on behalf of DOL
which is exempt from this statute.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. In order to ful-
fill the department's role pursuant to RCW 46.82.420(3),
DOL, with agreement from office of superintendent of public
instruction (OSPI), held a series of stakeholder meetings to
solicit input on the rule writing related to auditing driver
training schools (DTS). These meetings led to workshops
where DTS owners, DTS instructors, the traffic safety com-
mission, OSPI, and DOL collaborated on drafting proposed
rule language and a cross-reference form that will aid
impacted businesses in communicating their compliance with
the required curriculum. As the proposed language states,
DTSs and/or instructors will be required to complete and sub-
mit a form to DOL, and update the form when changes are
made that effect the accuracy of the form. The department
surveyed impacted DTSs to determine estimated costs of
complying with the proposed rule. Comparing these reported
costs to estimated annual revenue of the industry, and asking
the schools if they felt the cost of complying would cause
them to incur more-than-minor costs, the department deter-
mined that the minor cost threshold was not met. A copy of
the small business economic impact statement is available on
the department's website and by request.

A copy of the detailed cost calculations may be obtained
by contacting Ellis Starrett, P.O. Box 9030, Olympia, WA
98507-9030, phone 360-902-3846, email estarrett@dol.wa.
gov.

December 6, 2019
Damon Monroe
Rules Coordinator

NEW SECTION

WAC 308-108-155 Required curriculum. (1) The
required curriculum referred to in RCW 46.82.420 includes
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competencies to develop knowledge, skills, and awareness
related to novice drivers. Training must include, but is not
limited to, instruction on the following concepts outlined in
the required curriculum:

(a) Rules of the road;

(b) Vehicle components;

(c) Vehicle handling;

(d) Driver behavior;

(e) Sharing the road;

(f) Attention and perception;

(g) Hazard and risk management;

(h) Vehicle maintenance/malfunctions and technology;

(i) Managing emergencies and adverse conditions;

(j) Respect and responsibility; and

(k) Vehicle technology systems.

(2) Driver training schools will cross-reference the
required curriculum and the school's curriculum guide (WAC
308-108-170) on a form provided by and submitted to the
department. When changes are made that affect the cross-ref-
erence form, the school must update the cross-reference form
and submit it to the department.

WSR 20-01-045
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed December 9, 2019, 9:24 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
15-101.

Title of Rule and Other Identifying Information: The
department of social and health services (DSHS) division of
child support (DCS) is proposing to amend WAC 388-14A-
3903 How does DCS decide whether to petition for modifica-
tion of a support order? to implement sections 2 and 3 of
ESHB 1916 (chapter 275, Laws of 2019), which took effect
on July 28, 2019.

DCS filed a CR-103E Rule-making order as WSR 19-
16-013, effective July 28, 2019. That first emergency rule
expired on November 22, 2019. DCS filed a second CR-103E
Rule-making order as WSR 19-24-022, effective November
23, 2019, with the same rule text to maintain the status quo
until the permanent rule is effective.

The text of the proposed permanent rule is the same as
the rule text used in the two emergency rule filings.

Hearing Location(s): On January 22, 2020, at 10:00 a.m.,
at Office Building 2, DSHS Headquarters, 1115 Washington,
Olympia, WA 98504. Public parking at 11th and Jefferson. A
map is available at: https://www.dshs.wa.gov/office-of-the-
secretary/driving-directions-office-bldg-2.

Date of Intended Adoption: Not earlier than January 23,
2020.

Submit Written Comments to: DSHS Rules Coordinator,
P.O. Box 45850, Olympia, WA 98504, email DSHSRPAU
RulesCoordinator@dshs.wa.gov, fax 360-664-6185, by 5:00
p.m., January 22, 2020.

Proposed
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Assistance for Persons with Disabilities: Contact Jeff
Kildahl, DSHS rules consultant, phone 360-664-6092, fax
360-664-6185, TTY 711 relay service, email Kildaja@dshs.
wa.gov, by January 8, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
this proposal is implementation of section 4 of ESHB 1916
(chapter 275, Laws of 2019), which amended RCW 74.20.-
040. ESHB 1916 amended the criteria used by the DCS for
modification or adjustment of child support orders in RCW
26.09.170 and 74.20A.059. This change potentially allows
more families to benefit from modification of their child sup-
port orders by reducing the requirement that the child support
amount change as a result of the review from twenty-five per-
cent to fifteen percent. Another change relates to incarcera-
tion of the noncustodial parent as a reason for modification
review of the child support order at any time without a show-
ing of a substantial change in circumstances or a fifteen per-
cent change in the order amount when incarceration is the
reason for the change in the support order. DCS may make
additional changes to the modification criteria that will allow
for greater flexibility for child support order modifications.

Reasons Supporting Proposal: The amendment to the
rules is necessary to implement changes in RCW 26.09.170
and 74.20A.059 regarding review and modification of child
support orders.

Statutory Authority for Adoption: Sections 2 and 3 of
ESHB 1916 (chapter 275, Laws of 2019) which took effect
on July 28,2019, and amended RCW 26.09.170 and 74.20A..-
059; RCW 26.09.105, 26.18.170, 34.05.220 (1)(a), 34.05.-
322, 74.04.055, 74.08.090, 74.20.040(9), 74.20A.310.

Statute Being Implemented: RCW 26.09.170, 74.20A..-
059.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: None.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Nancy Koptur, DCS
Rules Coordinator, DCS Headquarters, P.O. Box 9162,
Olympia, WA 98507-9162, 360-664-5065.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Although this rule may meet the definition of a
significant legislative rule under RCW 34.05.328, the
requirement for a cost-benefit analysis does not apply under
RCW 34.05.328 (5)(b)(vii).

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(4).

Explanation of exemptions: This proposal does not
affect small businesses.

December 5, 2019
Katherine I. Vasquez
Rules Coordinator

Proposed
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AMENDATORY SECTION (Amending WSR 01-03-089,
filed 1/17/01, effective 2/17/01)

WAC 388-14A-3903 How does DCS decide whether
to petition for modification of a support order? (1) The
division of child support (DCS) petitions to modify a support
order when DCS finds during the review that each of the fol-
lowing conditions are present:

(a) The proposed change in child support based on the
Washington state child support schedule:

(1) Is at least ((twenty-five)) fifteen percent above or
below the current support obligation;

(i1) Is at least one hundred dollars per month above or
below the current support obligation; and

(iii) Is at least a two thousand four hundred dollar change
over the remaining life of the support order; or

(iv) Will provide enough income to:

(A) Make the family ineligible for public assistance if
the noncustodial parent (NCP) pays the full amount due
under the proposed order; or

(B) Allow a family, otherwise eligible for public assis-
tance, to remain off of assistance.

(b) The case meets the legal requirements for modifica-
tion under RCW 26.09.170, 74.20A.059, or WAC 388-14A-
3925.

(2) DCS may petition to modify the order without regard
to subsection (1)(a)(i) of this section if the reason DCS
reviewed the order is the noncustodial parent's incarceration.

(3) DCS may petition to modify the order without regard
to subsection (1)(a) of this section when:

(a) The order does not require the NCP to provide health
insurance coverage for the children; and

(b) Health insurance coverage is available through the
NCP's employer or union at a reasonable cost; or

(c) Both parties agree to an order modifying the support
amount.

WSR 20-01-046
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed December 9, 2019, 9:37 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
17-092.

Title of Rule and Other Identifying Information: The
department of social and health services (DSHS) division of
child support (DCS) is proposing to amend WAC 388-14A-
2200 When does DCS charge a twenty-five dollar annual fee
on a child support case? and 388-14A-2205 How can a custo-
dial parent be excused from payment of the annual fee?, due
to a statutory change in the annual fee DCS collects in certain
cases.

Hearing Location(s): On January 22, 2020, at 10:00 a.m.,
at Office Building 2, DSHS Headquarters, 1115 Washington,
Olympia, WA 98504. Public parking at 11th and Jefferson.
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A map is available at: https://www.dshs.wa.gov/office-of-
the-secretary/driving-directions-office-bldg-2.

Date of Intended Adoption: Not earlier than January 23,
2020.

Submit Written Comments to: DSHS Rules Coordinator,
P.O. Box 45850, Olympia, WA 98504, email DSHSRPAU
RulesCoordinator@dshs.wa.gov, fax 360-664-6185, by 5:00
p-m., January 22, 2019 [2020].

Assistance for Persons with Disabilities: Contact Jeff
Kildahl, DSHS rules consultant, phone 360-664-6092, fax
360-664-6185, TTY 711 relay service, email Kildaja@dshs.
wa.gov, by January 8, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Section 4 of
ESHB 1916 (chapter 275, Laws of 2019) amended RCW
74.20.040, making two changes regarding the annual fee
DCS imposes for each case in which support enforcement
services are furnished where the person entitled to receive
support has never received assistance under the temporary
assistance to needy families, the aid for dependent families
and children program, or a tribal temporary assistance for
needy families program. The changes include the following:
(1) The annual fee is increased from $25 to $35; and (2) the
threshold amount that triggers the fee is increased from $500
during a fiscal year to $550 in collections.

Reasons Supporting Proposal: The amendment to the
rules is necessary to implement changes in RCW 74.20.040,
adopted due to federal requirements.

Statutory Authority for Adoption: RCW 43.20A.550,
74.04.055, 74.08.090, 74.20.040, 74.20A.310.

Statute Being Implemented: RCW 74.20.040.

Rule is necessary because of federal law, Section 53117
of P.L. 115-123.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: None.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Nancy Koptur, DCS
Rules Coordinator, DCS Headquarters, P.O. Box 9162,
Olympia, WA 98507-9162, 360-664-5065.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Although this rule may meet the definition of a
significant legislative rule under RCW 34.05.328, the
requirement for a cost-benefit analysis does not apply under
RCW 34.05.328 (5)(b)(vii).

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(4).

Explanation of exemptions: This proposal does not
affect small businesses.

December 5, 2019
Katherine I. Vasquez
Rules Coordinator

WSR 20-01-046

AMENDATORY SECTION (Amending WSR 08-12-029,
filed 5/29/08, effective 7/1/08)

WAC 388-14A-2200 When does DCS charge a
((ewenty-five)) thirty-five dollar annual fee on a child sup-
port case? (1) Under RCW 74.20.040, the division of child
support (DCS) must impose an annual fee of ((twenty-five))
thirty-five dollars for each case in which:

(a) The custodial parent (CP) has never received TANF,
Tribal TANF or AFDC as the custodian of minor children;
and

(b) DCS has collected and disbursed to the CP at least
five hundred and fifty dollars on the case during that federal
fiscal year. The federal fiscal year runs from October 1
through September 30.

(2) A custodial parent who has children with more than
one noncustodial parent (NCP) may be assessed a separate
((twenty-five)) thirty-five dollar fee for each case in which
DCS collects at least five hundred and fifty dollars in a fed-
eral fiscal year.

(3) If DCS has already collected the ((twenty-five))
thirty-five dollar annual fee on a Washington state case and
the CP begins receiving TANF or Tribal TANF during the
same federal fiscal year, DCS is not required to refund or can-
cel the fee.

(4) If the CP with a Washington case has paid a fee to
another state during the same federal fiscal year, the CP is
still subject to the fee in Washington if the Washington case
qualifies for a fee under subsection (1) above.

(5) A CP has the burden of proving prior receipt of
TANF, Tribal TANF or AFDC in any jurisdiction, which
would exempt the CP from paying the annual fee.

(a) DCS may impose the fee until the CP provides proof
of prior receipt of TANF, Tribal TANF or AFDC.

(b) DCS does not refund any fee which has been retained
by the state, but stops charging the fee immediately when the
CP provides proof that the CP is not subject to the fee.

(6) The fee is retained from support payments collected,
which means that the NCP gets credit against the child sup-
port obligation for the total amount of the payment.

AMENDATORY SECTION (Amending WSR 08-12-029,
filed 5/29/08, effective 7/1/08)

WAC 388-14A-2205 How can a custodial parent be
excused from payment of the annual fee? (1) WAC 388-
14A-2200 describes the cases that qualify for the ((twenty
five)) thirty-five dollar annual fee.

(2) A custodial parent (CP) seeking to be excused from
payment of the fee may provide proof that he or she is exempt
from the fee because he or she received TANF, Tribal TANF
or AFDC from another state or tribe.

(3) A CP may request a conference board under WAC
388-14A-6400 to request a waiver of the fee for hardship rea-
sons. The CP must provide proof that hardship in the CP's
household justifies waiver of the fee.

(4) Payment of the annual fee in another state does not
excuse the CP from the annual fee charged for a Washington
case.

(5) If the CP seeks a waiver from payment of the annual
fee during a year when the fee has already been collected, the

Proposed
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fee for that year is not refunded, but DCS waives collection of
the fee for future years unless the waiver is overturned at a
later time.

WSR 20-01-068
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Economic Services Administration)
[Filed December 11, 2019, 9:26 a.m.]

Supplemental Notice to WSR 19-12-051.

Preproposal statement of inquiry was filed as WSR 19-
06-049.

Title of Rule and Other Identifying Information: The
department is proposing amendments to WAC 388-412-0015
General information about your food assistance allotments,
388-450-0185 What income deductions does the department
allow when determining if I am eligible for food benefits and
the amount of my monthly benefits?, 388-450-0190 How
does the department figure my shelter cost income deduction
for basic food?, 388-450-0195 Does the department use my
utility costs when calculating my basic food or WASHCAP
benefits?, and 388-478-0060 What are the income limits and
maximum benefit amounts for basic food?

Hearing Location(s): On January 22, 2020, at 10:00 a.m.,
at Office Building 2, Department of Social and Health Ser-
vices (DSHS) Headquarters, 1115 Washington, Olympia,
WA 98504. Public parking at 11th and Jefferson. A map is
available at https://www.dshs.wa.gov/office-of-the-
secretary/driving-directions-office-bldg-2.

Date of Intended Adoption: Not earlier than January 23,
2020.

Submit Written Comments to: DSHS Rules Coordinator,
P.O. Box 45850, Olympia, WA 98504, email DSHSRPAU
RulesCoordinator@dshs.wa.gov, fax 360-664-6185, by Jan-
uary 22, 2020.

Assistance for Persons with Disabilities: Contact Jeff
Kildahl, DSHS rules consultant, phone 360-664-6092, fax
360-664-6185, TTY 711 relay service, email Kildaja@dshs.
wa.gov, by January 8, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: These additional
proposed amendments will implement the annual update to
certain Basic Food standards for federal fiscal year 2020, in
compliance with requirements of the United States Depart-
ment of Agriculture (USDA) Food and Nutrition Service
(FNS). These changes may increase basic food benefit allot-
ments.

The original amendments to WAC 388-450-0190 pro-
posed under the CR-102 Proposed rule making filed as WSR
19-12-051 incorporate a simplified shelter deduction option
for basic food benefit calculations of homeless households.
These changes may increase the amount of food benefits for
an individual who is homeless, with or without shelter, but is
responsible for shelter costs.

Reasons Supporting Proposal: These amendments are
necessary to comply with recent federal changes to the sup-
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plemental nutrition assistance program per the following: 7
C.F.R. § 273.9 (a)(3); USDA FNS: "Supplemental Nutrition
Assistance Program Provisions of the Agriculture Improve-
ment Act of 2018 - Section 4004 - Information Memoran-
dum" dated February 8, 2019; USDA FNS "Supplemental
Nutrition Assistance Program Provisions of the Agriculture
Improvement Act of 2018 - Section 4004 - Information
Memorandum" dated March 12, 2019; USDA FNS Memo-
randum: "SNAP—Fiscal Year 2020 Cost-of-Living Adjust-
ments" dated July 24, 2019; and USDA FNS standard utility
allowance approval letter dated August 19, 2019.

Statutory Authority for Adoption: RCW 74.04.005,
74.04.050, 74.04.055, 74.04.057, 74.04.500, 74.04.510,
74.08.090, 74.08A.120.

Statute Being Implemented: The Agriculture Improve-
ment Act of 2018 (P.L. 115-334) Section 4004.

Rule is necessary because of federal law, 7 C.F.R. 273.9
(d)6(1).

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: None.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Christina Barras, P.O.
Box 45470, Olympia, WA 98504-5470, 360-725-4640.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. These amendments are exempt as allowed under
RCW 34.05.328 (5)(b)(vii) which states in part, "this section
does not apply to rules of the department of social and health
services relating only to client medical or financial eligibility
and rules concerning liability for care of dependents."

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025.

Explanation of exemptions: The proposed rule does not
have an economic impact on small businesses.

December 5, 2019
Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 18-02-043,
filed 12/26/17, effective 1/26/18)

WAC 388-412-0015 General information about your
food assistance allotments. (1) Your monthly allotment
under the Washington basic food program, food assistance
program for legal immigrants (FAP), Washington combined
application project (WASHCAP), or the transitional food
assistance (TFA) program is the total dollar value of benefits
your assistance unit (AU) receives for a calendar month.

(2) How we determine monthly allotments:

(a) We calculate your monthly allotment for federally
funded basic food as described under WAC 388-450-0162.

(b) We calculate your monthly allotment for state-
funded food assistance as described under WAC 388-400-
0050.
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(3) Maximum allotment:

(a) The maximum allotment for the number of people in
your AU eligible for federally funded basic food benefits is
described under WAC 388-478-0060.

(b) The maximum allotment for the number of people in
your AU eligible for state-funded FAP benefits is set by the
legislature in the biennial operating budget as described in
WAC 388-400-0050.

(4) Prorated benefits in the first month. If we deter-
mine you are eligible for food assistance, your first month's
benefits are calculated from the date you applied through the
end of the month of your application. This is called proration
and is based on a thirty-day month:

(a) If your prorated benefits for the first month are under
ten dollars, you will not receive an allotment for the first
month.

(b) If there was a delay in processing your application,
we determine when your benefits start under WAC 388-406-
0055.

(5) Combined allotment for first and second month's
benefits. If you apply for benefits on or after the sixteenth of
the month and we determine you are eligible for food assis-
tance for both the first and second month, we will issue both
months' benefits in one allotment.

(6) Minimum allotment. Unless it is the first month of
your certification period and your benefits are prorated as
described in subsection (4) of this section, your monthly
allotment will be at least:

(a) ((Fifteen)) Sixteen dollars if your AU has one or two
members and at least one person is eligible for federally
funded basic food; or

(b) ((Fifteen)) Sixteen dollars if your AU has one or two
members and all members of your AU are eligible for state-
funded FAP.

(7) Use of food assistance benefits. Your food assis-
tance benefits may only be used to buy eligible food items as
described under WAC 388-412-0046. If you use your bene-
fits in any other way, it is an intentional program violation
under WAC 388-446-0015 and could result in fines, impris-
onment, disqualification from receiving food assistance ben-
efits, or any combination of these penalties.

AMENDATORY SECTION (Amending WSR 19-01-031,
filed 12/12/18, effective 1/12/19)

WAC 388-450-0185 What income deductions does
the department allow when determining if I am eligible
for food benefits and the amount of my monthly benefits?
(1) We determine if your assistance unit (AU) is eligible for
basic food and calculate your monthly benefits according to
requirements of the Food and Nutrition Act of 2008 and fed-
eral regulations related to the supplemental nutrition assis-
tance program (SNAP).

(2) Under these federal laws, we subtract the following
amounts from your AU's total monthly income to determine
your countable monthly income under WAC 388-450-0162:

(a) A standard deduction based on the number of eligible
people in your AU under WAC 388-408-0035:
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Eligible AU members Standard deduction
3 or less (($+64)) 8167
4 (($+74)) $178
5 (($264)) $209
6 or more (($234)) $240

(b) Twenty percent of your AU's gross earned income
(earned income deduction);

(c) Your AU's expected monthly dependent care expense
needed for an AU member to:

(1) Keep work, look for work, or accept work;

(i1) Attend training or education to prepare for employ-
ment; or

(iii) Meet employment and training requirements under
chapter 388-444 WAC;

(d) Medical expenses over thirty-five dollars a month
owed or anticipated by an elderly or disabled person in your
AU as allowed under WAC 388-450-0200; and

(e) A portion of your shelter costs as described in WAC
388-450-0190.

AMENDATORY SECTION (Amending WSR 19-01-031,
filed 12/12/18, effective 1/12/19)

WAC 388-450-0190 How does the department figure
my shelter cost income deduction for basic food? The
department calculates your shelter cost income deduction for
basic food as follows:

(1) First, we add up the amounts your assistance unit
(AU) must pay each month for shelter. We do not count any
overdue amounts, late fees, penalties, or mortgage payments
you make ahead of time as allowable shelter costs. We count
the following expenses as an allowable shelter cost in the
month the expense is due:

(a) Monthly rent, lease, and mortgage payments;

(b) Property taxes;

(c) Homeowner's association or condo fees;

(d) Homeowner's insurance for the building only;

(e) Utility allowance your AU is eligible for under WAC
388-450-0195;

(f) Out-of-pocket repairs for the home if it was substan-
tially damaged or destroyed due to a natural disaster such as
a fire or flood;

(g) Expense of a temporarily unoccupied home because
of employment, training away from the home, illness, or
abandonment caused by a natural disaster or casualty loss if
your:

(i) AU intends to return to the home;

(i1) AU has current occupants who are not claiming the
shelter costs for basic food purposes; and

(iii) AU's home is not being leased or rented during your
AU's absence.

(h) A homeless AU with shelter costs is eligible for a
homeless shelter expense deduction of one hundred fifty-two
dollars. If the homeless AU has shelter costs in excess of one
hundred fifty-two dollars, the AU has the option to claim
either:

(i) The homeless shelter deduction; or
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(ii) Actual shelter costs.

(2) Second, we subtract all deductions your AU is eligi-
ble for under WAC 388-450-0185 (2)(a) through (2)(d) from
your AU's gross income. The result is your AU's countable
income.

(3) Finally, we subtract one-half of your AU's countable
income from your AU's total shelter costs. The result is your
excess shelter costs. Your AU's shelter cost deduction is the
excess shelter costs:

(a) Up to a maximum of five hundred ((fifty-twe)) sixty-
nine dollars if no one in your AU is elderly or disabled; or

(b) The entire amount if an eligible person in your AU is
elderly or disabled, even if the amount is over five hundred

((fifty-twe)) sixty-nine dollars.

AMENDATORY SECTION (Amending WSR 19-01-031,
filed 12/12/18, effective 1/12/19)

WAC 388-450-0195 Does the department use my
utility costs when calculating my basic food or WASH-
CAP benefits? (1) The department uses utility allowances
instead of the actual utility costs your assistance unit (AU)
pays when we determine your:

(a) Monthly benefits under WAC 388-492-0070 if you
receive Washington state combined application project
(WASHCAP); or

(b) Shelter cost income deduction under WAC 388-450-
0190 for basic food.

(2) We use the following amounts if you have utility
costs separate from your rent or mortgage payment:

(a) If your AU has heating or cooling costs or receives
more than twenty dollars in low income home energy assis-
tance program (LIHEAP) benefits each year, you get a stan-
dard utility allowance (SUA) of four hundred ((thirty)) thirty-
seven dollars.

(b) If your household does not receive a LIHEAP pay-
ment and the reason is solely because of your immigration
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status, you get a SUA of four hundred ((thirty)) thirty-seven
dollars.

(¢) If your AU does not qualify for the SUA and you
have any two utility costs listed in subsection (3) of this sec-
tion, you get a limited utility allowance (LUA) of three hun-
dred ((thirty-six)) forty-three dollars.

(d) If your AU has only telephone costs and no other util-
ity costs, you get a telephone utility allowance (TUA) of
fifty-eight dollars.

(3) "Utility costs" include the following:

(a) Heating or cooling fuel;

(b) Electricity or gas;

(c) Water;

(d) Sewer;

(e) Well installation/maintenance;

(f) Septic tank installation/maintenance;

(g) Garbage/trash collection; and

(h) Telephone service.

(4) If you do not have a utility cost separate from your
rent or mortgage payment and do not receive low income
energy assistance program (LIHEAP), you do not receive a
utility allowance.

AMENDATORY SECTION (Amending WSR 19-01-031,
filed 12/12/18, effective 1/12/19)

WAC 388-478-0060 What are the income limits and
maximum benefit amounts for basic food? (1) If your
assistance unit (AU) meets all other eligibility requirements
for basic food, your AU must have income at or below the
limits in columns B and C of this subsection to get basic food,
unless you meet one of the exceptions listed below in subsec-
tion (2) of this section. The maximum monthly food assis-
tance benefit your AU could receive is listed in column D of
this subsection.

EFFECTIVE (($0/42648)) 10/1/2019

Column A Column B Column C Column D Column E
Number of Eligible AU Maximum Gross Maximum Net Maximum 165% of
Members Monthly Income Monthly Income Allotment Poverty Level

1 (($+:3+6)) (($+642)) (($192)) $194 (($+670))

$1.354 $1.041 $1.718

2 ((5784)) (1:352) ((353)) 355 ((Z:264))

1.832 1.410 2.326

3 (F252)) 2311 (732)) ((565)) 509 ((Z:859))

1,778 2,933

4 (Z720) ((Z:692)) ((642)) 646 ((3:452))

2.790 2,146 3.541

5 ((3:188)) ((Z:452)) ((#62)) 168 ((4:646))

3,269 2515 4,149

6 ((3:656)) (Z842)) ((944)) 921 ((4:640))

3.748 2.883 4757

7 ((4124)) (3+72)) ((356H)) 1018 ((5:234))

4227 3251 5364
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EFFECTIVE ((16/4/2618)) 10/1/2019

Column A Column B Column C Column D Column E
Number of Eligible AU Maximum Gross Maximum Net Maximum 165% of
Members Monthly Income Monthly Income Allotment Poverty Level
8 ((4:592)) ((3:532)) ((45%) ((5:828))
4,705 3.620 1,164 5,972
9 ((5:060)) ((3:892)) ((299)) ((6:422))
5,184 3.989 1,310 6.580
10 ((5:528)) ((4:252)) ((443)) ((#646))
5,663 4,358 1.456 7,188
Each Additional Member ((+468)) +479 ((+360)) £369 ((++44)) +146 ((+594))
+608
(2) Exceptions: Assistance for Persons with Disabilities: Contact Kendra

(a) If your AU is categorically eligible as under WAC
388-414-0001, your AU does not have to meet the gross or
net income standards in columns B and C of subsection (1) of
this section. We budget your AU's income to decide the
amount of basic food your AU will receive.

(b) If your AU includes a member who is sixty years of
age or older or has a disability, your AU's income must be at
or below the limit in column C of subsection (1) of this sec-
tion.

(c) If you are sixty years of age or older and cannot buy
and cook your own meals because of a permanent disability,
we will use column E of subsection (1) of this section to
decide if you can be a separate AU.

(d) If your AU has zero income, your benefits are the
maximum allotment in column D of subsection (1) of this
section, based on the number of eligible members in your
AU.

WSR 20-01-077
PROPOSED RULES
DEPARTMENT OF HEALTH

(Board of Nursing Home Administrators)
[Filed December 11, 2019, 1:22 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
13-106.

Title of Rule and Other Identifying Information: WAC
246-843-325, the board of nursing home administrators
(board) is proposing to add a new section to the chapter that
provides for temporary practice permits to be issued to mili-
tary spouses or state-registered domestic partners who hold
an out-of-state credential as a nursing home administrator.

Hearing Location(s): On January 24, 2020, at 9:30 a.m.,
at the Department of Health, Town Center 2, Room 153, 111
Israel Road S.E., Tumwater, WA 98501.

Date of Intended Adoption: January 24, 2020.

Submit Written Comments to: Kendra Pitzler, P.O. Box
47852, Olympia, WA 98504-7852, email https://fortress.
wa.gov/doh/policyreview, fax 360-236-2901, by January 17,
2020.

Pitzler, phone 360-236-4723, fax 360-236-2901, TTY 360-
833-6388 or 711, email kendra.pitzler@doh.wa.gov, by Jan-
uary 17, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The board is pro-
posing to add a new section to chapter 246-843 WAC to
establish the process and criteria for applicants who are mili-
tary spouses or state-registered domestic partners to obtain
temporary practice permits as nursing home administrators.
The proposed rule, WAC 246-843-325, adopts secretary rules
by reference and implements chapter 18.340 RCW regarding
military spouses who move to the state of Washington due to
the transfer of the military person, and where the applicant
must complete specific additional licensing requirements in
Washington state. The applicant must be credentialed in
another state with substantially equivalent standards and
meet other specific criteria.

Reasons Supporting Proposal: The proposed rule is nec-
essary to establish a process and criteria in order to expedite
the credentialing process for an applicant to receive a tempo-
rary practice permit. The temporary practice permit will
allow approved applicants who are military spouses or state-
registered domestic partners to practice in the full scope of
their profession for up to 180 days pending issuance of per-
manent credentials. The rule also complies with chapter
18.340 RCW.

Statutory Authority for Adoption: RCW 18.52.061 and
18.340.020.

Statute Being Implemented: Chapter 18.340 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: None.

Name of Proponent: Board of nursing home administra-
tors, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Kendra Pitzler, 111 Israel
Road S.E., Tumwater, WA 98501, 360-236-4723.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. The agency did not complete a cost-benefit analy-
sis under RCW 34.05.328. RCW 34.05.328 (5)(b)(iii)
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exempts rules that adopt or incorporate by reference without
material change federal statutes or regulations, Washington
state law, the rules of other Washington state agencies, or
national consensus codes that generally establish industry
standards;][.]

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules are
adopting or incorporating by reference without
material change federal statutes or regulations,
Washington state statutes, rules of other Washing-
ton state agencies, shoreline master programs other
than those programs governing shorelines of state-
wide significance, or, as referenced by Washington
state law, national consensus codes that generally
establish industry standards, if the material adopted
or incorporated regulates the same subject matter
and conduct as the adopting or incorporating rule;
and rule content is explicitly and specifically dic-
tated by statute.

December 11, 2019
U. James Chaney, MPA, MA, BA
Executive Director

NEW SECTION

WAC 246-843-325 Temporary practice permit—
Military spouse eligibility and issuance. A military spouse
or state registered domestic partner of a military person may
receive a temporary practice permit while completing any
specific additional requirements that are not related to train-
ing or practice standards for nursing home administrators.
The board adopts the procedural rules as adopted by the
department of health in WAC 246-12-051.

WSR 20-01-122
PROPOSED RULES
STUDENT ACHIEVEMENT COUNCIL
[Filed December 16, 2019, 2:39 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
11-051.

Title of Rule and Other Identifying Information: Chapter
250-61 WAC, Degree-Granting Institutions Act rules.

Hearing Location(s): On January 24, 2020, at 9:00 a.m.,
at the Washington Student Achievement Council, 917 Laker-
idge Way S.W., Third Floor Conference Room, Olympia,
WA 98502.

Date of Intended Adoption: January 31, 2020.

Submit Written Comments to: Sam Loftin, Director of
Consumer Protection, P.O. Box 43430, Olympia, WA 98504-
3430, email degreeauthorization@wsac.wa.gov, fax 855-
265-0066, by January 23, 2020.

Assistance for Persons with Disabilities: Contact Crystal
Hallr, phone 360-753-7852, fax 855-265-0066, TTY unavail-
able, email crystalh@wsac.wa.gov, by January 20, 2020.

Proposed
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Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To implement pro-
visions of ESSHB [E2SHB] 1439, an act relating to regulat-
ing the institutions of higher education, and to strengthen
consumer protections of degree-granting schools operating
under the requirements of the Degree-Granting Institutions
Act, chapter 28B.85 RCW.

*  Develops new section for the development and imple-
mentation of a tuition recovery trust fund for degree-
granting institutions operating in Washington state.

*  Adds a requirement that institutions must demonstrate a
commitment to academic excellence and student suc-
cess.

*  Creates a definition of "student loan product.”

* Amends the requirement for institutions discontinuing
operations to provide at least ten official transcripts to
each student who is currently enrolled or who was
enrolled at any point in the preceding term, at no cost to
students.

* Adds disclaimer information that institutions not yet
accredited by a recognized accrediting agency must pro-
vide to prospective students.

Reasons Supporting Proposal: Implements elements of
ESSHB [E2SHB] 1439; adds or clarifies requirements for
nonexempt degree-granting institutions and private voca-
tional schools.

Statutory Authority for Adoption: RCW 28B.76.120 and
28B.85.020.

Statute Being Implemented: Chapter 28B.85 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: None.

Name of Proponent: Washington student achievement
council, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Sam Loftin, 917 Laker-
idge Way S.W., Olympia, WA 98502, 360-753-7866.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. The primary impact will be on existing in-state
and out-of-state degree-granting institutions.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules adopt,
amend, or repeal a procedure, practice, or require-
ment relating to agency hearings; or a filing or
related process requirement for applying to an
agency for a license or permit.

December 16, 2019
Don Bennett
Deputy Director



Washington State Register, Issue 20-01

AMENDATORY SECTION (Amending WSR 19-03-020,
filed 1/4/19, effective 2/4/19)

WAC 250-61-020 Applicability. A degree-granting
institution shall not operate, conduct business, grant or offer
to grant any academic courses or degree programs unless the
institution has obtained authorization from the council, been
granted a waiver of the requirements of authorization, or been
determined by the council to be exempt.

The act applies to:

(1) Institutions granting or offering to grant degree pro-
grams and/or academic credit courses either at or from a loca-
tion within the state; and

(2) Institutions maintaining or advertising a Washington
location, mailing address, or telecommunications number for
any purpose other than contact with the institution's former
students; and

(3) Institutions specifically targeting Washington citi-
zens with promotion of their degree programs and/or aca-
demic credit courses.

The act does not apply to degree programs and academic
credit courses offered exclusively from outside the state
through individual and private interstate communication
except as specified in WAC 250-61-145.

AMENDATORY SECTION (Amending WSR 15-02-021,
filed 12/30/14, effective 1/30/15)

WAC 250-61-040 Duties of executive director. In
addition to other administrative responsibilities vested in the
executive director of the Washington student achievement
council under the act and this chapter, the executive director
shall carry out the following administrative responsibilities:

(1) Process authorization applications, fee payments,
bonds or security deposits, to include the denial and issuance
of authorization, signed by the executive director or designee.

(2) Cause the payment of any unsatisfied final judgment
against an authorized institution, from the resources available
through the tuition recovery trust fund or the institution's
surety bond or other security deposit.

(3) Upon written notice from an authorized institution,
release the surety on the institution's bond or return the insti-
tution's security deposit, as prescribed in RCW 28B.85.070.

(4) In the event of impaired liability of the security,
notify the institution of suspension until the security liability
in the required amount, unimpaired by unsatisfied judgment
claims, shall have been furnished.

(5) To the extent that there is a payment, release the
security to the extent of the payment.

(6) Establish and maintain all records called for under
the provisions of the act and this chapter.

(7) Maintain a current inventory of degree-granting insti-
tutions authorized or exempted under this chapter, including
student complaints against such institutions.

AMENDATORY SECTION (Amending WSR 19-03-020,
filed 1/4/19, effective 2/4/19)

WAC 250-61-050 Definitions. The definitions set forth
in this section are intended to supplement the definitions in
chapter 28B.85 RCW and shall apply throughout this chapter.
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(1) "Accredited institution" means an institution that has
been accredited by an accrediting association recognized by
the council and the Secretary of the U.S. Department of Edu-
cation.

(2) "Accrediting association" means a national or
regional accrediting association that is recognized by the
council and the Secretary of the U.S. Department of Educa-
tion.

(3) "Act" means the Degree-Granting Institutions Act,
chapter 28B.85 RCW.

(4)(a) "Administrative capability" means that both
administrative services and educational instruction take place
at an authorized location.

(b) "Additional site" means a site with administrative
capability that is not currently authorized.

(5) "Adverse action" means a warning or other sanction
issued by the institution's accrediting association, the United
States Department of Education or a state regulatory entity; a
judgment against an institution that may impact ongoing
operations; or any action, decision, or finding that impacts
the institution's financial solvency.

(6) "At-risk" means a designation made by the council
based on an adverse action or other findings that indicate a
heightened potential of closure or other negative impacts on
students.

(7) "Authorization" means the authority to operate in
Washington state as a degree-granting institution.

(a) "Standard authorization" means authorization
granted to institutions seeking to operate in Washington, but
does not include institutions seeking field placement authori-
zation only.

(b) "Field placement authorization" means authorization
granted to institutions seeking authorization solely to offer
required field placements at locations in Washington as part
of distance learning programs.

(8) "Council" means the student achievement council, a
Washington state agency, as established under chapter
28B.77 RCW.

(9) "Credit" generally means the unit by which an insti-
tution measures its course work. The number of credits
assigned to a course is generally defined by the number of
hours per week in class and preparation and the number of
weeks in a term. One credit is usually assigned for three hours
of student work per week or its equivalent. The three hours of
student work per week is usually comprised of a combination
of one hour of lecture and two of homework or three hours of
laboratory. Semester and quarter credits are the most com-
mon systems of measuring course work. A semester credit is
generally based on at least a fifteen week calendar or 45
hours of student work. A quarter credit is generally based on
at least a ten week calendar or 30 hours of student work.

(10) "Degree" means any designation, appellation, let-
ters, or words including, but not limited to, "associate,"
"bachelor," "master," "doctor," or "fellow" which signify or
imply satisfactory completion of the requirements of an aca-
demic program of study at the postsecondary level.

(a) "Associate degree" means a lower division under-
graduate degree that requires no fewer than 60 semester hours
or 90 quarter hours.
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(b) "Bachelor's degree" or "baccalaureate degree" means
an undergraduate degree that requires no fewer than 120
semester hours or 180 quarter hours.

(c) "Master's degree" means a graduate degree that
requires no fewer than 24 semester hours or 36 quarter hours
beyond the baccalaureate degree.

(d) "Doctor's degree" or "doctorate" means a postgradu-
ate degree that requires no fewer than 60 semester hours or 90
quarter hours beyond the baccalaureate degree.

(11) "Degree-granting institution" means an entity that
offers educational credentials, instruction, or services prereq-
uisite to or indicative of a degree.

(a) "College" means an institution which offers programs
culminating with associate and/or baccalaureate degrees. In
some instances, a college may also offer first professional
degree programs and/or graduate programs culminating with
master's degrees.

(b) "University" means a multiunit institution with var-
ied educational roles including instruction, promotion of
scholarship, preservation and discovery of knowledge,
research and public service. Such institutions provide a wide
range of undergraduate and graduate studies, programs in
professional fields, and may also provide programs leading to
a doctorate.

(c) "Private vocational school" means a nonpublic entity
that offers postsecondary programs designed to prepare indi-
viduals with the skills and training required for employment
in a specific trade, occupation, or profession related to the
educational program.

(12) "Distance learning" means a form of educational
instruction other than classroom instruction to include, but
not limited to, correspondence, video-conferencing, televi-
sion, internet transmission, or other electronic communica-
tion.

(13) "Executive director" means the executive director of
the council or the executive director's designee.

(14) "Faculty" means personnel who are appointed by
the institution for purposes of teaching, research, mentoring,
advisory roles and/or other activities relating to the develop-
ment and delivery of the instructional programs of the institu-
tion.

(15) "False academic credential" means a document that
signifies or implies satisfactory completion of the require-
ments of an academic program of study beyond the second-
ary level issued by a person or entity that:

(a) Is not accredited by a council-recognized accrediting
association or does not have the international equivalent to
such accreditation; or

(b) Is not authorized by the council; or

(c) Has not been exempted or granted a waiver from the
requirements of authorization by the council.

Additionally, it can mean a credential falsely claimed to
have been earned from an institution accredited by a council-
recognized accrediting association; authorized by the coun-
cil; or that has been exempted or granted a waiver by the
council.

(16) "Field placement” means a student learning experi-
ence comprised primarily of the practical application of pre-
viously studied theories and skills. Examples include, but are
not limited to, clinicals, student teaching, and practica.
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(17) "Operate" means, but is not limited to, the follow-
ing:

(a) Offering courses for academic credit at any Washing-
ton location or via distance learning from a Washington loca-
tion.

(b) Granting or offering to grant degrees in Washington
for credit obtained within or outside the state.

(c) Maintaining or advertising a Washington location,
mailing address, or telecommunications number for any pur-
pose other than contact with the institution's former students
for any legitimate purpose related to their previous atten-
dance.

(d) Maintaining or advertising an application for enroll-
ment or a mechanism to collect prospective student data in
any advertisement, publication, web site, software applica-
tion, or other media, if the institution maintains a Washington
location.

(e) Advertising, promoting, publicizing, soliciting or
recruiting for the institution or its offerings that is targeted
specifically at Washington citizens, excluding multi-institu-
tional college fairs.

(18) "Oversight entity" includes, but is not limited to, the
following:

(a) Any federal or state entity that provides financial aid
to students of the institution or approves the institution for
participation in a financial aid program;

(b) Any state or federal attorney general's office or
department of justice;

(c) Any regulator that approves the operation of a post-
secondary degree-granting institution;

(d) The federal consumer financial protection bureau or
the federal securities and exchange commission; and

(e) Any accrediting agency.

(19)(a) "Program of study" means any course or group-
ing of courses prerequisite to or indicative of a degree.

(b) "Additional program" means a degree program that:

(1) Differs in title and curriculum from any currently
authorized program; or

(i1) Is comprised of a curriculum that is twenty-five per-
cent or more different in content than any currently autho-
rized program.

(20) "Resident-based instruction" means a course or
series of courses or degree programs which are taught by fac-
ulty at a specific location where students physically attend
the course or program.

(21) "State authorization reciprocity agreement
(SARA)" means an agreement among member states, dis-
tricts and territories that establishes comparable standards for
interstate offering of postsecondary distance education
courses and programs. SARA is overseen by a national coun-
cil and is administered by four regional education compacts.

(22) "Student loan product” means a loan or income
share agreement solely for personal use to finance postsec-
ondary education. A student loan product includes a loan
made to refinance a student loan product. A student loan
product does not include a payment plan or accounts receiv-
able during the time of a student's enrollment in the degree-
granting institution.

(23) "Suspend" means that, due to deficiencies, the coun-
cil interrupts for a stated time the institution's authority to
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recruit and enroll new students, but it may continue serving
currently enrolled students for the remainder of the term.
Authorization or exemption may be reinstated, provided the
deficiencies have been resolved to the satisfaction of the
council.

((23Y))) (24) "Withdraw" means that, due to significant
deficiencies or failure to meet the criteria of authorization or
exemption, the council has withdrawn the authorization or
exemption granted to an institution. Upon withdrawal, the
institution must cease all degree-granting operations immedi-
ately.

AMENDATORY SECTION (Amending WSR 19-03-020,
filed 1/4/19, effective 2/4/19)

WAC 250-61-080 Authorization standards. These
standards form the basis for the review of an institution and
guide the decisions of the council. To receive authorization,
the institution shall meet all of the specific requirements of
this chapter.

Degree-granting institutions authorized to operate under

this chapter shall demonstrate a commitment to academic
excellence and student success.

AMENDATORY SECTION (Amending WSR 19-03-020,
filed 1/4/19, effective 2/4/19)

WAC 250-61-090 Administrative requirements. (1)
Name. The official name of the institution shall be consistent
with, and appropriate to, the program(s) of study offered.

(2) Purpose. The institution shall clearly define its pur-
pose or mission in an official statement which describes its
role in higher education. The statement shall reflect the prac-
tices of the institution.

(3) Administration and governance. The institution shall
be governed by bylaws or policies defining a chain of author-
ity and responsibility.

(a) Administrators shall normally be graduates of
accredited institutions and have academic credentials and
prior higher education administrative experience for their
area of responsibility.

(b) The main campus of the institution shall have, as a
minimum, personnel to adequately staff the following roles:
A chief executive officer, academic officer, registrar, busi-
ness officer, student services officer, library director, and, if
financial aid services are offered, financial aid officer. These
officers shall be accessible to students, faculty, and other per-
sonnel located at the main campus and at educational sites or
centers in Washington. In the event that the proposed Wash-
ington site is a branch campus of an out-of-state institution,
the branch campus shall also have sufficient personnel to
adequately serve the students at that location.

(i) The chief executive and academic officers shall have
at least a master's degree from an accredited institution and
experience in college-level management, teaching, and aca-
demic administration, unless the institution can demonstrate
that these are not the normally accepted standards for an insti-
tution offering the same level of instruction.

(i1) The registrar shall have at least a baccalaureate
degree from an accredited institution and college-level expe-
rience in admissions and student records, unless the institu-
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tion can demonstrate that these are not the normally accepted
standards for an institution offering the same level of instruc-
tion.

(iii)) The business, student services, and financial aid
officers and library director shall have at least a baccalaureate
degree from an accredited institution and experience in their
assigned areas, unless the institution can demonstrate that
these are not the normally accepted standards for an institu-
tion offering the same level of instruction.

(¢) The institution shall specify an individual who will
serve as the principal contact person for each educational site
or academic center in Washington.

(d) The institution shall have policies and provisions for
the involvement of faculty in the academic affairs, curricu-
lum development, and governance of the institution.

(e) The institution shall have policies and provisions for
faculty selection, orientation, teaching load, supervision,
evaluation, and professional development.

(4) The following conditions shall disqualify an individ-
ual as an administrator of a degree-granting institution:

(a) Conviction of a felony that is related to the adminis-
tration of a degree-granting institution or any standard con-
tained in this chapter within the past ten years;

(b) Involuntary surrender of authorization or a license to
operate a school as the result of any action by the council or
an oversight entity;

(c) Having been served with a cease and desist order for
activities in violation of any applicable law or regulation; or

(d) Withdrawal of a license to operate an institution or
denial of a renewal of authorization because of violation of
any applicable law or regulation; or

(e) Having been found in violation of any law or regula-
tion applicable to the operation of a postsecondary institution.

AMENDATORY SECTION (Amending WSR 19-03-020,
filed 1/4/19, effective 2/4/19)

WAC 250-61-100 Academic requirements. (1) Educa-
tional programs. Each program shall require the completion
of a prescribed program of study leading to the attainment of
competence in an interdisciplinary area or specific field of
study. Programs shall generally meet the guidelines or stan-
dards of an accrediting association recognized by the council
and the Secretary of the U.S. Department of Education that
accredits similar programs of study.

(a) Associate degrees:

(i) An associate degree shall require at least ninety quar-
ter credits or sixty semester credits.

(A) An associate degree intended for occupational
preparation shall require, as a minimum, general education
requirements that comprise a recognizable body of instruc-
tion in three program-related areas:

(I) Communications;

(II) Computation; and

(IIT) Human relations.

(B) The general education requirements of all other asso-
ciate degrees shall be consistent with the current guidelines
of Washington's direct transfer agreement associate degree.

(i1) The following associate degree designations shall be
acceptable:
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(A) The associate of arts (A.A.), and associate of science
(A.S.) for programs which emphasize the liberal arts and sci-
ences. These programs generally satisfy the general educa-
tion requirements for a baccalaureate degree and are transfer
oriented.

(B) The associate in applied technology (A.A.T.), asso-
ciate in applied science (A.A.S.), associate of occupational
science (A.O.S.) and other such applied or technology-
related degree designations for programs which emphasize
preparation for occupations at the technical level. These pro-
grams generally do not satisfy the general education require-
ments for a baccalaureate degree and are not transfer-ori-
ented.

(b) Baccalaureate degrees: A baccalaureate degree shall
require at least one hundred eighty quarter credits or one hun-
dred twenty semester credits. The degree shall require a dis-
tinct major and, as a minimum, twenty-five percent of the
program shall be in general education curricula.

(c) Master's degrees:

(1) A master's degree program shall require at least thirty-
six quarter credits or twenty-four semester credits, specializa-
tion in an academic or professional area, and a demonstration
of mastery.

(i1) The following master's degree designations shall be
acceptable:

(A) The master of arts (M.A.) and master of science
(M.S.) for programs which advance study and exploration in
the discipline. The majority of credit for M.A. and M.S.
degrees shall be at the graduate level in the major field.

(B) The master of business administration (M.B.A.),
master of fine arts (M.F.A.), master of education (M.Ed.),
etc. for programs which emphasize professional preparation.

(d) Doctoral degrees:

(i) Doctoral degree programs shall provide a broad range
of advanced course offerings, faculty in ancillary and sup-
porting fields, access to adequate laboratory and research
facilities, and a wide range of current reference materials in
the subject field. A doctoral degree shall require at least three
full academic years of specialized postbaccalaureate study.
To obtain a doctoral degree a student shall be required to
demonstrate, through comprehensive examination, the ability
to perform research at the level of the professional scholar or
perform the work of a professional that involves the highest
levels of knowledge and expertise.

(i1) The following doctoral degree designations shall be
acceptable:

(A) The doctor of philosophy (Ph.D.) degree for pro-
grams which are oriented toward original research and
require a dissertation.

(B) A professional doctoral degree (J.D., Ed.D., etc.) for
programs which emphasize technical knowledge and profes-
sional competence and require either a research thesis or a
project involving the solution of a substantial problem of pro-
fessional interest.

(e) Distance learning program(s) shall meet the follow-
ing guidelines:

(i) Online learning is appropriate to the institution's mis-
sion and purposes;
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(i) The institution's plans for developing, sustaining,
and, if appropriate, expanding online learning offerings are
integrated into its regular planning and evaluation processes;

(iii) Online learning is incorporated into the institution's
systems of governance and academic oversight;

(iv) Curricula for the institution's online learning offer-
ings are coherent, cohesive, and comparable in academic
rigor to programs offered in traditional instructional formats;

(v) The institution evaluates the effectiveness of its
online learning offerings, including the extent to which the
online learning goals are achieved, and uses the results of its
evaluations to enhance the attainment of the goals;

(vi) Faculty responsible for delivering the online learn-
ing curricula and evaluating the students' success in achiev-
ing the online learning goals are appropriately qualified and
effectively supported;

(vii) The institution provides effective student and aca-
demic services to support students enrolled in online learning
offerings;

(viii) The institution provides sufficient resources to sup-
port and, if appropriate, expand its online learning offerings;
and

(ix) The institution assures the integrity of its online
offerings.

(f) Prior experiential learning.

(1) Credit for prior experiential learning may be awarded
when validated through a portfolio or similar assessment pro-
cedure. The institution shall maintain copies of examinations,
portfolios, and evaluations used in this process.

(i1) Credit awarded for prior experiential learning at the
undergraduate and graduate level must be consistent with the
minimum standards as published by the institution's accredit-
ing association. This subsection applies to institutions that
meet WAC 250-61-085 (1), (2), or (3).

(iii) Prior experiential learning credit shall constitute no
more than twenty-five percent of an undergraduate or gradu-
ate degree program. This subsection applies to institutions
that meet WAC 250-61-085(4).

(2) Faculty.

(a) Faculty shall be professionally prepared and gradu-
ates of accredited institutions and, as a group, the institutions
from which they earned their degrees shall be diverse.

(b) Faculty shall be sufficient in number and kind and in
the proportion of full-time and part-time positions to sustain
rigorous courses, programs, and services.

(¢) Faculty teaching academic courses at the undergrad-
uate degree level shall have, as a minimum, a master's degree
in the assigned or related program area from an accredited
institution. Faculty assigned to teach in vocational-technical
subjects shall have educational credentials and experience
compatible with their teaching assignment. Faculty assigned
to teach general education courses within any undergraduate
program shall have, as a minimum, a master's degree in a
related area from an accredited institution.

(d) Faculty teaching at the master's degree level in pro-
grams which emphasize advanced study and exploration in a
discipline shall have an earned doctorate in a related field
from an accredited institution and experience in directing
independent study and research. Faculty teaching in master's
programs which emphasize professional preparation shall
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have, as a minimum, a master's degree from an accredited
institution and documented achievement in a related field.

(e) Faculty teaching at the doctoral level shall have an
earned doctorate in a related field from an accredited institu-
tion and experience in teaching and directing independent
study and research.

(3) Admissions. Admission requirements shall be based
on the institution's objectives and consistently applied to each
program of study. Through preenrollment assessments, test-
ing and advising, the institution shall determine the readiness
and ability of each student to succeed in his/her degree pro-
gram. Institutions shall use only those tests reviewed and
approved by the U.S. Department of Education.

High school graduation or the equivalent shall be
required for undergraduate admission. A baccalaureate
degree or the equivalent shall be required for admission into
graduate programs. Special undergraduate admission may be
granted, based on the applicant's general educational devel-
opment.

(4) Enrollment contract. If an enrollment contract is uti-
lized, the institution shall discuss all terms and provisions of
the contract with the student prior to the student's execution
of the contract. The contract shall contain an acknowledg-
ment section directly above the student's signature blank for
the student to acknowledge that the institution discussed all
terms and provisions of the contract with the student and that
the student understands all financial obligations and respon-
sibilities.

(5) The institution's educational offerings shall be lim-
ited to students located in the United States and its territories
until such time as it has achieved accreditation by an accred-
iting association recognized by the council and the U.S.
Department of Education.

(6) Evaluation. The institution shall provide evidence
that it has procedures for continuing evaluation and improve-
ment of educational programs, quality of instruction, and
overall operations of the institution.

(a) Student, alumni, and employer evaluations of the
effectiveness of the curricula shall be considered in these
evaluations.

(b) The institution's chief academic officer or designee
shall periodically evaluate all areas of the institution to deter-
mine their effectiveness in fulfilling institutional objectives
and meeting the standards set forth in these regulations or
implied in the statute. The results of those evaluations shall
be submitted to council staff upon request.

AMENDATORY SECTION (Amending WSR 19-03-020,
filed 1/4/19, effective 2/4/19)

WAC 250-61-110 Student services and instructional
resources requirements. (1) Student services. The institu-
tion shall provide ((adegtate)) reasonable and appropriate
services for students in addition to formal instruction. These
services shall normally include admissions, advising and
guidance, financial assistance, student records, and disability
accommodation.

(a) Advising and guidance services shall be readily avail-
able to students to assist them in program planning, course
selection, and other academic activities.
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(b) Student records shall be maintained in accordance
with the guidelines established by the U.S. Department of
Education.

(c) Students with disabilities shall have access to, and
reasonable accommodations in, all programs for which they
are qualified consistent with the provisions of the Americans
with Disabilities Act.

(d) Placement services and employment opportunities, if
provided, shall be accurately described.

(e) The institution's policies and practices are fair, reflect
sound and ethical practices, and encourage student retention
and success.

(2) Financial aid.

(a) Financial aid administration and distribution, if pro-
vided, shall be performed according to institutional, state, and
federal policies.

(b) The institution shall not market, sell, or induce stu-
dents to obtain loan products that financially benefit any
owner or agent of the institution, unless it demonstrates that
the student has exhausted all federal aid options and has been
denied private commercial loan products. This rule shall
apply to any institution with one hundred fifty or more stu-
dents enrolled in the state in any given year or that has been
operating in the state for less than two consecutive years.

(c) The institution shall disclose to the council, upon
request, all information relating to loan products that are mar-
keted, sold, or otherwise provided to any current or prospec-
tive student, as well as all communications with students
regarding such loan products.

(3) Facilities for site-based instruction.

(a) The institution shall have adequate space, facilities
and equipment, instructional materials, and staff to support
quality education and services.

(b) The institution shall comply with all applicable ordi-
nances, laws, codes, and regulations concerning the safety,
health, and access of all persons on its premises.

(¢) The council may conduct a site visit at any time. The
fee for a site visit shall be five hundred dollars, payable to the
Washington student achievement council.

(4) Disability accommodations. The institution shall pro-
vide reasonable accommodations for students and employees
with disabilities. To the extent practicable, the institution
must consider diagnosis, assessments, and accommodation
plans received from prior secondary and postsecondary edu-
cational institutions or employers. The institution shall
inform students and employees of local, state, and federal
laws regarding discrimination against people with disabili-
ties.

(5) Library. The institution shall provide adequate and
accessible library resources and facilities to support the edu-
cational needs of students and faculty. If the institution, edu-
cational site, or academic center does not maintain its own
library on site, it must demonstrate that it can provide suffi-
cient library resources to meet the needs of the program(s)
through a written agreement with another institution or orga-
nization, or through other mechanisms.

(6) Financial resources.

(a) The institution shall have adequate financial
resources necessary to sustain its purpose and commitment to
students.
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(b) In the case of an institution seeking initial authoriza-
tion, it shall have sufficient financial resources to sustain
itself for one full academic year without the assistance of rev-
enue from tuition and fees.

(7) Financial records.

(a) The institution shall maintain financial records in
conformity to generally accepted accounting principles.

(b) The institution shall be audited annually by an inde-
pendent certified public accountant according to generally
accepted auditing standards.

(c) Such records shall be made available to the council
upon request.

(8) Transcripts and academic credentials. The institution
shall provide accurate and appropriate transcripts of credit for
enrolled students and diplomas for graduates.

(a) For each student, the institution shall maintain and
make available a transcript that specifies the name of the
institution, the name of the student, all courses completed and
academic credentials awarded, and an explanation of the
institution's evaluation system. Each course entry shall
include a title, the number of credits awarded, and a grade or
written evaluation. The transcript shall distinguish credits
awarded by transfer, for prior learning experience, and credit
by examination.

(b) The institution shall not be required to make copies
of transcripts available unless all tuition and fees and other
expenses owed by the student to the institution have been
paid.

(¢) In addition to transcripts, the institution shall main-
tain records to document the performance and progress of
each student, including, but not limited to: Financial transac-
tions, admissions records, and records of interruption for
unsatisfactory progress or conduct. Transcripts shall be kept
permanently after a student has discontinued enrollment. All
other records and accounts shall be kept for a minimum of six
years after a student has discontinued enrollment.

(d) The institution shall maintain physical or electronic
copies of all transcripts at a secure off-site facility.

AMENDATORY SECTION (Amending WSR 19-03-020,
filed 1/4/19, effective 2/4/19)

WAC 250-61-120 Catalog requirements. (1) An insti-
tution granted authorization shall publish a catalog supple-
mented as necessary by other published materials, providing
sufficient information for students to obtain an adequate
understanding of the institution, its programs, policies and
procedures. Institutional catalogs shall be published at least
once every two years and be provided to students at the time
of their enrollment. Electronic catalogs must be archived and
students must have access to the archived information.
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4))) The catalog shall include elements as required by
the council in application materials such that a prospective
student may become reasonably informed about the institu-
tion, its offerings, policies and procedures.

NEW SECTION

WAC 250-61-145 Tuition recovery trust fund
requirements. (1) Purpose. The fund is established to pro-
vide relief to students impacted by the voluntary or involun-
tary closure of authorized institutions and may be used for:

(a) Providing refunds to students affected by school clo-
sures;

(b) Securing and administering student records; and

(c) Any other response the council determines is neces-
sary to mitigate impacts of a potential or actual school clo-
sure.

(2) Institutions authorized to operate under this chapter
shall make the following contributions to the fund:

(a) One initial contribution in the amount of one thou-
sand dollars. Institutions that become authorized to operate
after January 1, 2020, shall make the initial contribution prior
to enrollment of any student.

(b) Annual contributions to the fund for a period of at
least five years in an amount specified in subsection (7) of
this section. For institutions whose primary location is out-
side Washington, the contribution shall be based on tuition
income collected from Washington state residents.

(c¢) The council shall provide notice to an institution that
it is no longer required to contribute to the fund once it has
made at least five annual contributions, provided none of the
factors in subsection (4) of this section apply.

(3) Institutions offering degree programs and academic
credit courses exclusively from outside the state through indi-
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vidual and private interstate communication shall make the
following contributions to the fund upon enrollment of stu-
dents located in the state of Washington:

(a) One initial contribution in the amount of one thou-
sand dollars.

(b) At least five contributions in an amount specified in
subsection (7) of this section. The contribution shall be based
on tuition income collected from students located in the state
of Washington.

(c) The council shall provide notice to an institution that
it is no longer required to contribute to the fund once it has
made at least five annual contributions, provided none of the
factors in subsection (4) of this section apply.

(d) Institutions participating in an interstate reciprocity
agreement with the council shall be exempt from this require-
ment.

(4) An institution's obligation to contribute to the fund
may continue beyond five years or become reestablished
under any of the following circumstances:

(a) The institution's authorization to operate has been
suspended or withdrawn;

(b) The institution is currently designated at risk of clo-
sure under WAC 250-61-155;

(c) The institution is currently subject to heightened
monitoring by the department of education;

(d) The institution is not in good standing with its
accreditor or is subject to disciplinary action, including a
show cause order;

(e) The institution has been found in violation of the
Degree-Granting Institutions Act within the preceding twelve
months;

(f) A valid claim against the institution has resulted in a
disbursement from the fund; or

(g) The balance of the fund is reduced below one million
dollars due to disbursements made to settle claims.

(5) An institution's obligation to contribute to the fund in
accordance with subsection (2) of this section shall become
reestablished if a new authorization is granted following a
significant change of ownership or control.

(6) If disbursements made to settle claims reduce the
operating balance below one million dollars, the council shall
require assessments under subsection (7) of this section until
the balance of the fund has been restored to one million dol-
lars.

(7) Fund contributions. In order to remain authorized
under this chapter, the institution shall remit to the council a
fund contribution upon assessment. Institutions shall make
annual deposits based on the following assessments:

If the school's total annual | The school shall make the
tuition income is: following contribution:
Less than $100,000 $500
$100,000 - $250,000 $1000
$250,001 - $500,000 $1500
$500,001 - $750,000 $2000
$750,001 - $1,000,000 $2500
$1,000,001 - $1,500,000 $3500
$1,500,001 - $2,000,000 $4000
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If the school's total annual | The school shall make the
tuition income is: following contribution:
$2,000,001 - $2,500,000 $4500
$2,500,001 - $3,000,000 $5000
$3,000,001 - $4,000,000 $6000
$4,000,001 - $5,000,000 $7000
$5,000,001 - $6,000,000 $8000
$6,000,001 - $7,000,000 $9000
$7,000,001 - $8,000,000 $10000
$8,000,001 - $10,000,000 $11000
Over $10,000,000 $12000

(8) The council will send, to the address of record,
annual notices of the due date and amount of deposit required
under subsection (7) of this section. The burden of keeping
current contact information with the council falls to the insti-
tution.

(9) The institution shall provide clear and accurate infor-
mation required by the council to determine the amount of the
institution's contributions to the fund.

(10) Late contributions. The fee for late contributions to
the fund shall be ten percent of the amount due. Failure to
make a deposit within thirty days of the due date may result
in suspension or withdrawal of the institution's authoriza-
tion. The institution's failure to provide information required
by the council to determine the institution's assessment
amount shall not impact the due date to contribute to the fund
or the penalties described herein.

(11) If the institution demonstrates that the fund contri-
bution is a hardship for the institution, the council may grant
an alternate payment schedule.

(12) The fund's liability with respect to each participat-
ing institution commences on the date of the initial deposit
into the fund made on its behalf and ceases one year from the
date the institution is no longer authorized under this chapter.

(13) Settlement of claims. A student with a complaint
against an institution that has contributed to the fund and that
is related to the purposes of this section may submit a written
claim against the fund. If the complaint is supported by evi-
dence and found by council staff to be actionable, the council
may make disbursements from the fund consistent with sub-
section (1) of this section. A complainant is not bound by the
council's determination and may pursue any other legal rem-
edy.

(14) No liability accrues to the state from claims made
against the fund.

(15) No vested right or interest in deposited funds is cre-
ated or implied for the depositor at any time during the oper-
ation of the fund or at any such future time that it may be dis-
solved. All funds deposited are payable to the state for the
purposes described under this section. Institutions have no
right to reimbursement or recoupment of deposited funds at
any time or for any reason.

(16) The council may replenish the fund with payments
received from another form of security the institution is
required to maintain if such payment is permitted under
RCW 28B.85.070 and is related to the purposes of the fund.
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AMENDATORY SECTION (Amending WSR 19-03-020,
filed 1/4/19, effective 2/4/19)

WAC 250-61-151 Disclosure requirements. (1) The
institution shall make the following disclosures to the coun-
cil.

(a) The institution shall disclose to the council any
adverse action against the institution and any investigation by
an oversight entity within thirty days of the institution's first
knowledge of the action or investigation.

((€8))) (1) The disclosure must include information about
the nature of the adverse action or investigation and any addi-
tional documents or materials requested by the council.

((f))) (ii) Failure to report an adverse action or an inves-
tigation by an oversight entity may result in suspension or
withdrawal of the authorization granted.

(&) (b) The institution shall disclose to the council
any changes in the institution's operations that are inconsis-
tent with the requirements of this chapter or that may impair
the institution's ability to satisfy any requirement of this
chapter within thirty days of the institution's first knowledge
of the change.

((€8))) (1) The disclosure must include information about
the nature of the changes in the institution's operations and
any additional documents or materials requested by the coun-
cil.

(())) (i1) The institution shall have a reasonable oppor-
tunity to address or correct any deficiencies within a time
period specified by the council.

((8))) (2) The institution shall make the following dis-
closures to current and prospective students.

(a) Any catalog or website that is made available to stu-
dents describing the educational services offered shall prom-
inently feature the following statement upon the granting of
authorization: "(Name of institution) is authorized by the
Washington student achievement council (the council) and

meets the requirements and minimum educational standards
established for degree-granting institutions under the Degree-

Granting Institutions Act. This authorization is subject to
periodic review and authorizes (name of institution) to offer
specific degree programs. The council may be contacted for a
list of currently authorized programs. Authorization by the
council does not carry with it an endorsement by the council
of the institution or its programs. Any person desiring infor-
mation about the requirements of the act or the applicability
of those requirements to the institution may contact the coun-
cil at P.O. Box 43430, Olympia, Washington 98504-3430 or
by email at degreeauthorization@wsac.wa.gov."

(b) An institution granted authorization shall make the
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accepted by or transferred to another institution. To minimize
the risk of having to repeat coursework, students should con-

tact the receiving institution in advance for evaluation and
determination of transferability of credits and/or acceptabil-
ity of degrees, diplomas, or certificates earned."

(c) The institution shall disclose the availability of the
student complaint portal in all sections of the institutional
catalog and web site containing information about complaints
or complaint processes, or in a manner and location otherwise
directed by the council.

(()) (d) The institution shall disclose the availability of
the student loan advocate in all sections of the institutional
catalog and web site containing information about financial
aid, or in a manner and location otherwise directed by law or
by the council.

e) Programs leading to licensure. The institution shall
provide written disclosure to students and prospective stu-
dents whether courses or programs potentially leading to
licensure or post-licensure requirements meet such require-
ments in the state in which the student or prospective student

is located. After making all reasonable efforts to make such a

determination, the institution, if unsuccessful, may notify the
student or prospective student in writing that the institution

cannot confirm whether the course or program meets the
requirements for licensure in the state in which the student or
prospective student is located, provide the student or prospec-
tive student with current contact information for any applica-
ble licensing boards, and advise the student or prospective
student to determine whether the program meets licensure
requirements in the state in which the student or prospective
student is located.

(f) An institution granted a temporary waiver of the
requirement for accreditation that has not yet acquired candi-
dacy status with an accrediting association recognized by the
council and the U.S. Department of Education shall affirm
that prospective students have read and understood the fol-
lowing statement prior to any student enrollment: "(Name of
institution) is not accredited by an accrediting association
recognized by the United States Department of Education
and the Washington student achievement council. (Name of
institution) has been granted a temporary waiver from Wash-
ington state's accreditation requirement based on submission
of a plan for accreditation with (name of accrediting
agency)."

(2) An institution granted a temporary waiver of the
requirement for accreditation that has acquired candidacy sta-
tus with an accrediting association recognized by the council

following statement regarding transferability available to all

and the U.S. Department of Education shall affirm that pro-

students: "The transferability of credits earned at (name of

spective students have read and understood the following

institution) is at the discretion of the receiving college, uni-

statement prior to any student enrollment: "(Name of institu-

versity, or other educational institution. Students considering

tion) has been granted Candidate for Accreditation status by

transferring to any institution should not assume that credits

(name of accrediting association). Candidacy is not accredi-

earned in any program of study at (name of institution) will

tation nor does it ensure eventual accreditation. "Candidate

be accepted by the receiving institution. Similarly, the ability
of a degree, certificate, diploma, or other academic credential

for Accreditation" is a status of affiliation with the (name of
accrediting association) which indicates that the institution

earned at (name of institution) to satisfy an admission

has achieved initial recognition and is progressing towards

requirement of another institution is at the discretion of the

accreditation." An alternate statement required by the institu-

receiving institution. Accreditation does not guarantee cre-

tion's accrediting association may be substituted with the

dentials or credits earned at (name of institution) will be

council's prior approval.
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AMENDATORY SECTION (Amending WSR 19-03-020,
filed 1/4/19, effective 2/4/19)

WAC 250-61-160 Discontinuance or closure require-
ments. (1) In the event an institution plans to discontinue a
program and/or site currently available to Washington resi-
dents, but maintain other operations, it shall notify the coun-
cil immediately and submit alternative opportunities for pro-
gram completion, acceptable to the council, that allow cur-
rently enrolled students a reasonable opportunity to complete
their studies. Institutions may be subject to additional report-
ing requirements as specified by the council.

(2) In the event an institution plans to discontinue all its
operations in Washington, the chief administrative officer of
the institution shall:

(a) Notify the council immediately by certified mail and
email;

(b) Furnish enrolled students with a written notice
explaining the reasons for closure and what procedures they
are to follow to secure refunds and their official records, and
what arrangements have been made for providing continuing
instruction at other institutions;

(c) Provide current students with alternative opportuni-
ties, acceptable to the council, to complete their studies; and

(d) Submit to the council the following:

(1) A timeline for the planned discontinuance of opera-
tions including the planned closure date;

(i1) A list of all students currently enrolled in program(s)
of study at the Washington locations showing student name,
contact information, program name, number of credits com-
pleted, and number of credits remaining for program comple-
tion;

(iii) The total number of students currently enrolled in
each program of study for each site at which the program is
offered;

(iv) The alternative opportunities for program comple-
tion, acceptable to the council, that are provided by the insti-
tution for students currently enrolled in programs of study;

(v) A copy of all information regarding the closure that is
provided to students, administrators, and faculty at the Wash-
ington locations;

(vi) A copy of all documents provided by the institution's
accrediting agency related to the closure;

(vii) A copy of any signed transfer agreement;

(viii) A copy of any signed teach-out agreement;

(ix) Electronic copies of transcripts for all current and
past students;

(x) An account ledger for each student that includes, at a
minimum, clear and correct information about student
charges, payments, and the source for each payment; and

(xi) A plan for the maintenance of student records.

(3) Upon discontinuance of all Washington operations,
the institution shall:

(a) Submit to the council a list of all students enrolled in
program(s) of study at the Washington locations showing stu-
dent name, contact information, program name, number of
credits completed, number of credits remaining for program
completion, and the alternative opportunities selected for
program completion by each student;
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(b) Provide at least ((ere)) ten official transcripts to each
student who is currently enrolled or who was enrolled at any
point in the preceding term, at no cost to such students;

(c) Provide for the permanent maintenance of official
records; and

(d) Submit the following:

(1) Contact information for the location where records for
Washington students will be maintained; and

(i) A description of the method and language used to
inform students as to how final transcripts may be obtained.

(4) In the event it appears to the council that the official
records of an institution discontinuing its operations are in
danger of being destroyed, secreted, mislaid, or otherwise
made unavailable to the students and the council, the council
may seek a court order to take possession of the records and
provide for their permanent maintenance.

AMENDATORY SECTION (Amending WSR 19-03-020,
filed 1/4/19, effective 2/4/19)

WAC 250-61-170 Application requirements. (1) Ini-
tial application.

(a) Institutions seeking initial standard authorization
shall contact the council staff to arrange for a preliminary
conference to discuss the authorization criteria, application
procedures and the review process.

(b) An institution shall submit a fully completed applica-
tion packet using forms provided by council staff. The appli-
cation packet will not be considered complete until all
required elements have been received by the council.

(c) For standard authorization, the initial application fee
shall be two thousand dollars, plus one thousand dollars for
each proposed program, and shall be submitted along with
the application packet. The check is to be made payable to the
Washington student achievement council.

(d) For field placement authorization, the initial applica-
tion fee shall be two thousand dollars and shall be submitted
along with the application packet. The check is to be made
payable to the Washington student achievement council.

(2) Renewal application.

(a) Authorized institutions must submit an application
for renewal of authorization on a biennial basis when
requested by council staff.

(b) No later than the due date provided by the council, an
institution seeking renewal must submit a fully completed
renewal application packet using the forms provided by
council staff. Failure to provide all requested materials by the
due date may result in temporary suspension of the institu-
tion's authorization.

(c) For standard authorization, the renewal application
fee shall be one thousand dollars, plus two hundred and fifty
additional dollars per program. The check is to be made pay-
able to the Washington student achievement council.

(d) For field placement authorization, a renewal applica-
tion fee in the amount of one thousand dollars is to be submit-
ted along with the application packet. The check is to be
made payable to the Washington student achievement coun-
cil.

(e) Any programs that have been authorized for at least
one year prior to the authorization renewal date, but which
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are not yet made available to students, must be so noted in the
renewal application. The authorization granted for these pro-
grams will be withdrawn at that time and the institution must
seek authorization for these programs through the new pro-
gram application if it wishes to offer them in the future.

(3) Additional program(s).

(a) If an institution plans to offer additional program(s)
of study, the institution shall submit a new program applica-
tion well in advance of the proposed offering.

(b) An additional program application fee in the amount
of one thousand dollars per program is to be submitted along
with the application packet. The check is to be made payable
to the Washington student achievement council.

(c) The program(s) of study may not be offered, adver-
tised or promoted prior to the granting of authorization.

(d) A nonaccredited institution will be limited to no more
than two additional programs per calendar year until full
accreditation is received.

(4) Additional site(s).

(a) If an institution plans to offer programs at a new site
in Washington, the institution shall submit a new site applica-
tion well in advance of the proposed start of operations at that
site.

(b) An additional site application fee in the amount of
five hundred dollars per site is to be submitted along with the
application packet. The check is to be made payable to the
Washington student achievement council.

(c) The site may not be utilized, advertised or promoted
prior to the granting of authorization.

(5) Late fees. A late fee for applications for renewal of
authorization shall be applied to applications received after
the renewal application deadline. The late fee imposed shall
be one thousand dollars and shall be added to all other appli-
cable fees.

(6) All fees submitted to the council are nonrefundable.

(7) Change of ownership or control. A significant change
of ownership or control of an institution or its parent entity
shall nullify any previous authorization or exemption. The
chief administrator, representing the new owner(s), shall
notify the council as soon as the change is known. If the chief
administrator asserts in a written statement that all conditions
set forth in the act and these rules are being met or will be met
before offering instruction, the council may issue a temporary
certificate of authorization for a maximum of one hundred
eighty days. The new ownership shall complete an applica-
tion for initial authorization and submit the application to the
council no later than sixty days prior to the expiration of the
temporary certificate of authorization.
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PROPOSED RULES
DEPARTMENT OF CORRECTIONS
[Filed December 17,2019, 7:54 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
16-103.

Title of Rule and Other Identifying Information: Chapter
137-80 WAC, Correctional industries and programs,

Proposed
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describes the work programs in which incarcerated individu-
als in prison and under community supervision must or may
participate. Also, describes the requirements for use of incar-
cerated individuals' work crews by community nonprofits
and governmental entities.

Hearing Location(s): On January 24, 2020, at 1 - 2 p.m.,
at the Department of Corrections (DOC), Headquarters
Building, 7345 Linderson Way S.W., Room 1037, Tumwa-
ter, WA 98501. Please bring a driver's license or other state
I.D. and check-in with security at the 1st floor reception desk.

Date of Intended Adoption: February 17, 2020.

Submit Written Comments to: Jennifer D. Williams,
7345 Linderson Way S.W., Tumwater, WA 98501, email
Jennifer.Williams1@docl.wa.gov, fax 360-664-2009, mail-
stop 41114, by January 17, 2020.

Assistance for Persons with Disabilities: Contact Jenni-
fer D. Williams, phone 360-725-8364, fax 360-664-2009,
email Jennifer. Williams1@doc1.wa.gov, mailstop 41114, by
January 17, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The primary pur-
pose of this rule revision is to remove liability for the medical
costs associated with offender work place injury from the
recipients of work crew services and place such liability back
onto DOC.

Reasons Supporting Proposal: Assuming the liability for
worker injuries suffered during provision of work crew ser-
vices has been difficult for some recipients of those work
crew services. In the interest of improving community rela-
tions the department will reassume liability for worker inju-
ries as defined by the department of labor and industries
(L&I). The department will pay workers' compensation pre-
miums and report worker hours directly to L&I each quarter.
Recipients of the work crew services will, however, be
invoiced for all L&I insurance premiums for incarcerated
individual workers that it pays for on the recipients' behalf.

Statutory Authority for Adoption: RCW 72.01.090,
72.65.100, and 72.09.130.

Statute Being Implemented: Not applicable.

Rule is not necessitated by federal law, federal or state
court decision.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: Implementation of this rule revision will reduce
administrative costs for the recipient of the work crew ser-
vices. Specifically, the recipient will no longer pay quarterly
workers' compensation premiums and report workers' hours
directly to L&I. Nor will recipients be liable for incarcerated
individuals' on the job injuries and associated claims. The
department will pay workers' compensation premiums and
report worker hours as well as assume liability for worker
injuries under the department's own L&I account. Recipients
of work crew services will, however, be invoiced by the
department for all workers' compensation premiums it pays
on recipients' behalf.

Name of Proponent: DOC, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Debra Eisen, Tumwater,
Washington 98504, 360-725-8363.
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A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Jennifer Williams, 7345 Linderson Way S.W.,
Tumwater, WA 98501, phone 360-725-8364, fax 360-664-
2009, TTY 360-725-8364, email Jennifer.Williams1@docl.
wa.gov, mailstop 41114.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. Chapter 137-80
WAC was amended in 2015 with changes effective on Janu-
ary 1, 2016. At that time a small business economic impact
statement was drafted because some of the changes meant
that work crew services would thereafter be more expensive
for recipients of the services. At this time, the agency is
amending the WAC to remove some requirements that
became effective on January 1, 2016. As a result, these WAC
changes could be viewed as cost savings to recipients of work
crew services.

A copy of the detailed cost calculations may be obtained
by contacting Jennifer D. Williams, 7345 Linderson Way
S.W., Tumwater, WA 98501, phone 360-725-8364, fax 360-
664-2009, TTY 360-725-8364, email Jennifer.Williams1@
docl.wa.gov, mailstop 41114.

December 16, 2019
Stephen D. Sinclair
Secretary

AMENDATORY SECTION (Amending WSR 15-20-010,
filed 9/24/15, effective 1/1/16)

WAC 137-80-010 Purpose. (1) These rules and regula-
tions are adopted pursuant to and in accordance with chapter
34.05 RCW. The purpose is to provide standards and proce-
dures necessary to ensure the implementation of a compre-
hensive ((effender)) work program. (See RCW 72.09.015
(32).) The headings and captions for the above classes are
used for convenience only and do not constitute a part hereof.
The use of the term "class" to identify a work program does
not restrict the department to a singular description of ((an
offender)) a work program within that class or the use of
other ((efferder)) work programs authorized by separate stat-
ute.

(2) The secretary may adopt policies providing further
guidance for establishing, among other things, ((effender))
worker participation eligibility and security requirements for
each class of work program. The secretary may pilot tempo-
rary changes to correctional industries' Class IV and V work
crew programs for the preservation of public health, safety or
general welfare and in response to other community service
needs that also promote public health, safety and general wel-
fare. The benefits of such changes will be assessed through a
limited number of work crew agreements that may not be
subject to all of the current provisions of this chapter.
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AMENDATORY SECTION (Amending WSR 15-20-010,
filed 9/24/15, effective 1/1/16)

WAC 137-80-020 Definitions. (1) "Community cus-
tody" means that portion of ((an-effender's)) a person's sen-
tence of confinement in lieu of earned release time, or
imposed as part of a sentence, and served in the community
subject to controls placed on the ((effender's)) person's move-
ment and activities by the department. (See RCW 9.94A .-
030.)

(2) "Community restitution" means compulsory service,
without compensation, performed for the benefit of the com-
munity by ((the-effender)) an individual under the jurisdic-
tion of the department.

(3) "Community supervision" means a period of time
during which a person convicted ((effender)) of a crime,
while living in the community and under the jurisdiction of
the department, is subject to crime-related prohibitions and
other sentence conditions imposed by a court. (See RCW
9.94B.020(2).)

(4) "Contracting entity" means a for-profit corporation,
((e—publie-benefit)) an eligible nonprofit corporation, or a
public agency, as these terms are defined herein.

(5) "Correctional facility" means a facility, prison, or
institution operated directly, or by contract, by the secretary
for the purposes of incarcerating adults in total or partial con-
finement, as defined in RCW 9.94A.030.

(6) "Correctional industries advisory committee" or
"committee" means the committee created under RCW
72.09.070 to make recommendations to the secretary regard-
ing the implementation of RCW 72.09.100.

(7) "Crew supervisor" means a department or other pub-
lic agency employee who provides security and custody
supervision of ((effenders)) workers and coordinates
((effender)) worker transportation to ((effender)) program
work ((pregram)) sites.

(8) "Department" means the department of corrections.

(9) "DOSH" means the division of occupational safety
and health, the part of the Washington state department of
labor and industries (L&I) that develops and enforces safety
and health rules.

(10) "For-profit corporation" means a corporation of two
or more persons having a joint or common economic interest
and is engaged in any lawful business under RCW 23B.03.-
010.

(11) "((Geed-will)) Goodwill project" means a type of
Class IV (prisons) or Class V (community corrections) work
project, the cost of which is paid for by the department of cor-
rections and the criteria for which is determined by the secre-
tary or designee.

(12) "Gratuity" means ((the)) a sum of money paid to an
((effender)) incarcerated individual, in accordance with an
hourly rate scale approved by the department, when the
((effender)) individual works in an eligible class industry.

(13) "Not-for-profit corporation" or "nonprofit corpora-
tion" means a corporation or organization, certified by the
federal Internal Revenue Service as such and for which no
part of ((the)) its income ((ef-whieh)) is distributable to its
members, directors, or officers.

(14) "((Offender)) Incarcerated individual" (formerly
"((inmate)) offender") means a person committed to the cus-
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tody of the department including, but not limited to, persons
residing in a correctional institution or facility and persons
released from such facility on furlough, work release, or com-
munity custody, and persons received from another state,
state agency, county, or federal jurisdiction. (See RCW
72.09.015(17).)

(15) "((Offender)) Work program" means a comprehen-
sive work program((s)) designed to provide work skills, work
experience and exposure to the work ethic ((fer-effenders)).

(16) "Program director (director)" means the administra-
tor of the correctional industries program appointed by the
secretary.

(17) "Project agreement" means the written and fully

signed agreement required between a prison or community

corrections location and a ((publie-benefitnonprofit-corpora-
tienor-apublic-ageneyfor-effenders—te)) recipient, that is
necessary before workers may perform ((Class1+V-—geod-
will)) goodwill projects for the recipient.

(18) "Public agency" means any agency, political subdi-
vision, or unit of local government of this state including, but
not limited to, municipal corporations, quasi-municipal cor-
porations, special purpose districts, and local service dis-
tricts; any agency of the state government; any agency of the
United States; any Indian tribe recognized as such by the fed-
eral government; and any political subdivision of another
state. (See RCW 39.34.020(1).)

(19) "Public ((benefitnonprefit-eorporation’—means—a
is-cistributable-to-its-members;-direetorsor-officersand))
charity" means an organization, usually nonprofit, that holds
((a-eurrent)) federal 501(c)(3) tax exempt status ((as-previded

lor 26 .S € See 56 . X Feall i

; l : I fori l
3)). Public
harltles are generally recogmzed as those orgamzahons with
broad based public support and active programs, for example,
churches, benevolence organizations, animal welfare agen-
cies, and educational organizations.

(20) "Recipient of the services" or "recipient" means an
eligible nonprofit corporation, a for-profit corporation or a
public agency. as these terms are defined herein, eligible to
receive one or more types of work crew services.

(21) "Secretary" means the secretary of the department
of corrections or his/her designee.

(D)) (22) "Social welfare organization" means a civic
501(c)(4) organization, considered by the federal IRS to be
operated exclusively for the promotion of social welfare, that
is primarily engaged in actively promoting the common good
in ways related to the organization's purpose.

(23) "Worker" means a person under department juris-
diction who is incarcerated, in work release or under commu-
nity supervision or community custody who performs work
crew services for eligible recipients.

(24) "Work location" means the location where ((effend-
ers)) workers perform the services or create the products
requested by the recipient or contracting entity((;)) and over
which ((the-eentraeting)) such entity has the right of access or
control ((and-inehudes;butisnothimited-toal-wotkplaces
eovered-by-industrial-insuranee under Title ST RCWasnow
adepted-or-hereafter-amended)).
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((22))) (25) "Work project description" means a local-
ized agreement that operates under a master Class I'V or Class
V ((eentraet)) work crew agreement to detail the responsibil-
ities of each party for each distinct project.

((23))) (26) "Work release" means a program of partial
confinement available to ((etfenders)) persons under depart-
ment jurisdiction who are employed or engaged as a student
in a regular course of study at school.

herpersenal-aber,whether manual-labor-or-otherwise;to-the
i | . . i the d

ment-forsuchlaber-aspermitted-bytaw:))

AMENDATORY SECTION (Amending WSR 15-20-010,
filed 9/24/15, effective 1/1/16)

WAC 137-80-030 Establishment of ((effender)) work
programs. In order to provide a comprehensive work pro-
gram the department, in following the recommendation of the
legislature, has adopted the following classes of work pro-
grams and made variations thereof:

) Class I:
2) Class II:
3) Class III:
4) Class IV:
%) Class V:

Free venture industries;

Tax reduction industries;
Institutional support industries;
Community work crews; and

Restitution, work release and com-
munity supervision or custody.

AMENDATORY SECTION (Amending WSR 15-20-010,
filed 9/24/15, effective 1/1/16)

WAC 137-80-031 Class I: Free venture industries.
(1) The employer model industries in this class shall be oper-
ated and managed in total or in part by any for-profit or non-
profit corporation pursuant to an agreement between the cor-
poration and the department. The corporation shall produce
goods or services for sale to both the public and private sec-
tor.

(2) The customer model industries in this class shall be
operated and managed by the department to provide Wash-
ington state manufacturers or businesses with products or ser-
vices currently produced or provided by out-of-state or for-
eign suppliers.

(3) The department shall review these proposed indus-
tries, including any potential new Class I industries work pro-
gram or the significant expansion of an existing Class I indus-
tries work program, before the department contracts to pro-
vide such products or services. The review shall include the
analysis required under RCW 72.09.115 to determine if the
proposed correctional industries work program will compete
with any Washington business. An agreement for a new Class
I correctional industries work program, or an agreement for a
significant expansion of an existing Class I correctional
industries work program, that unfairly competes with any
Washington business is prohibited.

(4) The department shall supply appropriate security and
custody services without charge to the participating firms.
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(5) ((Offenders)) Incarcerated individuals who work in
free venture industries shall do so at their own choice. They
shall be paid a wage comparable to the wage paid for work of
a similar nature in the locality in which the industry is
located, as determined by the program director of correc-
tional industries. If the program director cannot reasonably
determine the comparable wage, then the pay shall not be less
than the federal minimum wage.

(6) An ((effender)) incarcerated individual who is
employed in the Class I program of correctional industries
shall not be eligible for unemployment compensation bene-
fits pursuant to any of the provisions of Title 50 RCW until
released on parole or discharged.

AMENDATORY SECTION (Amending WSR 15-20-010,
filed 9/24/15, effective 1/1/16)

WAC 137-80-032 Class II: Tax reduction industries.
(1) The department may establish Class II industry work pro-
grams that are closely patterned after private sector industries
but are designed primarily to reduce the cost of goods and
services. Goods produced and services provided by Class II
work programs shall be provided at a reduced cost and only
be available to the department, other tax-supported agencies
and nonprofit corporations.

(a) The industries selected for development within this
class shall, as much as possible, match the available pool of
((effenderweork)) worker skills and aptitudes with the work
opportunities in the free community. ((Offeaders)) Incarcer-
ated individuals working in Class II work programs do so
((at)) of their own free choice.

(b) Except as provided in RCW 39.26.251 and this sec-
tion, the products and services of this class, including pur-
chased products and services necessary for a complete prod-
uct line, may be sold by the department to the following:

(i) Public agencies;

(1) Nonprofit corporations;

(iii) Private contractors when the goods purchased will
be ultimately used by a public agency or a nonprofit corpora-
tion;

(iv) An employee and immediate family members of an
employee of the department;

(v) A person under the supervision of the department and
his or her immediate family members; and

(vi) A licensed health professional for the sole purpose
of providing eyeglasses to enrollees of the state medical pro-
gram at no more than the health professional's cost of acqui-
sition.

(c¢) The secretary may issue guidance governing the type
and quantity of items that may be purchased for other than
resale purpose and sold under (b)(iv) and (v) of this subsec-
tion.

(d) Clothing manufactured by an industry in this class
may be donated to public benefit nonprofit corporations that
provide clothing free of charge to low-income persons, but
under no circumstance shall uniforms to be worn by correc-
tional officers employed with the department be made or
assembled by ((effenders)) workers under the custody of the
department.
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(2) Security and custody services shall be provided at
state expense by the department.

(3) The department may establish Class II work pro-
grams operated and managed in partnership with a public
benefit nonprofit corporation pursuant to a contract between
the corporation and the department to provide goods and/or
services. The work programs may provide job training to
((effenders)) incarcerated individuals and may allow those
((effenders)) who have successfully completed a public ben-
efit nonprofit corporation's job training program to request
work assignment to the work program.

AMENDATORY SECTION (Amending WSR 15-20-010,
filed 9/24/15, effective 1/1/16)

WAC 137-80-033 Class III: Institutional work pro-
grams. (1) Class III work programs are operated by the
department to support internal prison operation and mainte-
nance needs and if possible, offset tax and other public sup-
port costs. ((Offenders)) Incarcerated individuals are
assigned to Class III work programs.

(2) A contract is not required for Class III programs.

(3) Each prison will determine its own Class III work
programs.

(4) Whenever possible, Class III programs will provide
forty hours per week of basic work, or work training and
experience, to help ((efferders)) participants to qualify for
better ((effender)) prison work programs and/or work in the
community upon release.

(5) With approval of the secretary, a facility may, by
written contract, partner with a public benefit nonprofit cor-
poration to provide job specific training and work to
((effenders)) incarcerated individuals within the prison.
Work performed ((by-the-effenders)) must be designed to
produce goods or services for public agencies and/or public
benefit nonprofit corporations at a reduced cost.

After completion of training, ((effenders)) workers may
request assignment to the Class III program in the prison in
which they received job specific training. ((Offenders))
Workers assigned to such Class III programs may be required
by the program to fulfill occasional job related work require-
ments outside of the prison. ((Offenders)) Workers approved
for such occasional off-site Class III work will be:

(a) Approved, in advance, by the prison superintendent
or designee, to leave the prison grounds;

(b) Escorted by, and under the supervision of, a correc-
tional officer at all times;

(¢) Required to return to the prison the same day. Over-
night absences will not be permitted; and

(d) Covered by the department offender health plan in
the event of illness or injury while away from the prison.

(6) The department will:

(a) Screen and select ((the-offenders-to-weork)) workers in
Class III programs based upon eligibility criteria developed
by the department;

(b) At state expense, provide the management, work
supervision, security and custody services required for all
Class III programs; and
(c) Compensate ((effenders)) workers for Class 111 work

(G
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ClassHljob-deseriptionsshall-be-the same)):

(1) In accordance with a payment scale established by the
department for Class IIT work; and

(ii) At the same rates across all prisons for work that uti-
lizes the same or similar job descriptions((;-ane

Class Hwerk)).
(7) ((©ffenders)) Incarcerated individuals working in

Class III work programs are not eligible for industrial insur-
ance benefits. (See RCW 72.60.102.)

AMENDATORY SECTION (Amending WSR 15-20-010,
filed 9/24/15, effective 1/1/16)

WAC 137-80-034 Class IV: Community work crews.
((Offenders)) Incarcerated individuals in Class IV work sta-
tus reside in facilities contracted for, owned or licensed by
the department and participate in programs that have both
education and work components.

(1) ((Prisens—may—provide)) Class IV services may be
provided to both 501 (c)(3) public charity and 501 (c)(4)

social welfare nonprofit organizations and to public agencies.
Two types of Class IV services are available. The first or
standard type (standard), will constitute the majority of Class
IV work and ((be)) is paid for by the recipient of the services.
The second ((and-fartessfrequent)) type of Class IV service,
a "((geod-will)) goodwill project" (project), ((wilbe)) is paid
for by the department.

2) ((&Cheseefefa{ly—%éeﬂgl&ee—wq%de%eﬂmﬂ&meefﬁem

3))) Class 1V services may be initiated by the depart-
ment or provided at the request of ((a-public-ageney-orapub-
hebenefitnonprefitcorporation)) an eligible recipient.
Allowable Class IV services are limited to those included in
the Class IV project matrix, as now existing or hereafter
revised.

() (3) Class 1V services are performed in the com-
munity, generally in the county in which the prison is located.

((5)-Offenders—in—thesamefaeility;)) (4) Incarcerated
individuals who perform Class IV work ((utilizing-the-same

or-similarjob-deseriptions;shall be-compensated-equallyfor
the-services-that-they-provide)) will be compensated at gratu-

ity rates specifically established for the type of work project
performed. Class IV gratuity rates will be established by the
department and contained in the Class IV project matrix as
now existing or hereafter revised.

((66))) (5) Class IV services do not require skilled labor,
are not performed on private property, unless owned or oper-
ated by ((a-publie-benefit)) an eligible nonprofit corporation,
and have minimal negative impact on existing private indus-
tries or the labor force in the county where the service is pro-
vided.

((M)) (6) For standard Class IV services:

(a) The department ((will)) requires:

(1) A master ((econtraet)) agreement, written with pro-
gram input((5)) in the department's office of contracts and
legal affairs and signed by the department secretary or con-
tracts administrator and an authorized representative of the
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((publieageneyorpublic benefit nonprofitcorporation
requesting-the-wetles-and)) recipient;

(1) ((Fhe-master-eontract-must-be-signed-by-bethparties
befere)) A work project description((;-whteh)) that is signed
by the authorized representative of each party. The work
project description operates under the master ((eentraet))
agreement to detail the responsibilities of each party for each
project((-is-signed-and-servicesmay-begin)). Work may not
begin until both a fully signed master agreement and a work
project description for the particular project are signed by

both parties.
(b) The ((pﬂbhc—&geﬁ«.%y—er—pﬂbﬁc—.beﬂeﬁft—ﬁeﬂpfeﬁt—eef-

.. .. . . . ? . isti

eoentraet)) recipient of work crew services will:

(i) Not request any type of work determined by the
department to be unsafe and included on its Class IV prohib-
ited work list as now existing or hereafter revised;

(i1) Provide ((effenders)) workers with relevant job spe-
cific and site specific safety training as well as instruction in
the use of any specialized equipment necessary for the partic-

ular project;

(iii) ((Atne-—costto-the-department;supervise-theprejeet
and-direet-the-workperfermed;)) Provide all workers with

any specialized personal protective equipment (PPE) neces-
sary for the particular project;

(iv) Pay the ((department-direetly:

ous-quarter;-directlyto-the-department-of labor-and-indus-
tries)) department's invoiced charges including, but not lim-
ited to:

(A) The cost of all workers' compensation premiums
payable by the department to L&I on the recipient's behalf;

(B) Worker gratuities at the rate specified in the matrix
for the specific services provided;

(C) Mileage at the then current state mileage rate, for
transporting workers to and from the worksite;

(D) The salary and benefits of any additional correc-
tional officer(s), needed by the department at the project site,
so that the department can, at the recipient's request, super-
vise Level 1 and 2 work in addition to supervising the work-
ers for public safety and security.

(¢) The department will:

(1) Provide one correctional officer to supervise workers
for safety and security;

(ii) Pay workers' compensation premiums directly to
L&I on behalf of the recipient, at the rates assigned to the
department by L&I;

(iii) Report worker injury claims to L&I;
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(iv) Provide an invoice to the recipient monthly for all
costs associated with each project.

(d) Supervision of the work:

(1) For Level 1 and 2 projects. The department will
supervise workers to complete the requested work. Depend-
ing upon the project scope and working conditions, DOC at
its own discretion, may determine that additional officers are
necessary at the project site. DOC may also collaborate with
the recipient to determine whether constant and continuous or
periodic on-site supervision of the work is required.

(ii) For Level 3 projects, which are more complex and
may involve additional risk, the recipient will supervise
workers to completion of the requested work. The recipient
will itself determine, whether constant and continuous or
periodic on-site supervision of the work is required.

((€8)For-good-wilt)) (7) For Class IV goodwill projects
((the-department-will)):
(a) ((Reqime—a—WH&eﬁ—aﬁd—s%gﬂed—pfejeet—agfeemeﬂt—

)) The secretary or designee will determine the good-
will criteria.

(b) Prisons division will:

(1) Provide the goodwill project criteria, applications and

project agreements ((template-is-available frem POC-eon-
tracts-andlegal-affairs for-eustomization-and-completion—at

the)) to each prison facility;

(i1) ((Fhe-eustomized)) Require eligible nonprofit orga-
nizations to obtain, complete and submit an application for
goodwill services to the prison from which services, if
approved, will be provided. Every prison will assess applica-
tions based upon the Class IV goodwill project criteria devel-
oped by the department;

(iii) Have all approved goodwill project agreements
((must-be)) signed by the prison superintendent or designee
and ((an)) the recipient's authorized representative ((ef-the

publie-benefitnonprefit-erpublie-ageney)) before starting
any work; and
(G Must-besenttoPOC)) (iv) Email a copy of each
signed goodwill project agreement to the department's office
of contracts and legal affairs((;)) within two calendar days

after ((it-is-stgred-by)) signature by the second of both par-
ties((=

(6 Have the-option));

(v) Pay all costs associated with approved goodwill proj-

ects including worker gratuities and workers' compensation
premiums. Recipients will not reimburse the department for
such costs.
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(c) For goodwill projects a prison may, at its own discre-
tion ((fer-a-speeifie-projeet;to)) conduct the advance hazard-
ous conditions and/or materials inspection itself or waive the
requirement. Any waiver of the requirement will be based
upon facility experience with the project site or the work to
be performed.

((99)) (8) For all Class IV services:

(a) The department will:

(i) Screen and select the ((effenders—for—work—erews))
workers based upon eligibility criteria developed by the
department;

(i'}) ((Review-the-public-ageney—or-public-benefit-non-

GiD-Suspend-offenderwork-where/if)) Immediately sus-

pend work when/if hazardous materials or conditions are dis-

covered ((and)) at a project site and inform the recipient so
that it can make appropriate notifications for further assess-
ment,

((6¥)) (iii) Transport ((effenders)) workers to and from
worksites;

((6m)) (iv) Provide custody and security supervision of
the ((effenders)) workers; ((and

&)

(v) Provide or coordinate the educational components of
the program((=

sheetto-the-department));

(vi) Not reimburse any recipient, for liability insurance
costs associated with services provided by workers;

(vii) Adhere to the project level designations and gratuity
rates and limit the types of work performed to those included
in the Class IV project matrix as now existing or hereafter
revised.

(b) The parties will jointly, except at the department's
discretion for goodwill projects. conduct a hazardous condi-
tions and materials assessment of the project location. Based
upon the written assessment, the recipient will determine,
with department concurrence, the specific personal protective
equipment (PPE) that must be provided to workers to per-
form the requested services. The department will determine
whether the recipient must perform site remediation before
workers can begin to work at any given location.

((€9))) (9) Class IV correctional industries programs
operated in work camps established pursuant to RCW
72.64.050 are managed under separate intergovernmental
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and local agreements and are exempt from these require-
ments.

AMENDATORY SECTION (Amending WSR 15-20-010,
filed 9/24/15, effective 1/1/16)

WAC 137-80-035 Class V: Restitution, work release,
and community supervision or custody. (1) Participants in
this class are ((effenders-whe-are)):

(a) In court ordered community restitution programs;

(b) In work release status; or

(¢) Under community supervision or custody.

(2) Class V services may only be provided to 501 (c)(3)
public charity and 501 (c)(4) social welfare nonprofit organi-
zations, public agencies and cemeteries registered and autho-
rized by the IRS as 501 (¢)(13) Cemetery Companies. Two
types of Class V services are available. The first or standard
(standard) service is paid for by the recipient. The second, a
"goodwill project" (project), is paid for by the department.

(3) Class V services are performed in the community,
generally in the county in which the workers reside.

(4) Standard Class V ((pregrams)) work crew services:

(a) Require a master ((eontraet)) agreement, written in
the department's office of contracts and legal affairs and
signed by the department secretary or contracts administrator
and ((an)) the recipient's authorized representative ((ef-the

)). The master ((eentraet)) agreement
must be signed by both parties before a work project descrip-
tion, which operates under the master ((eentraet)) agreement
to detail the responsibilities of each party for each project, is
signed and services may begin.

((3)-€lass—V—pregrams)) (b) May be operated by the
department or by another public agency. ((Serviees—in-this

elass-may-only beprovidedtopublic-agenetes-or-topublie
benefit-nonprofit-corperations:)) The department may, by
written contract, operate Class V crews that include ((effend-

ers)) workers under the jurisdiction of other governmental
entities. The department's temporary authority over ((effend-

be)) such workers is limited to that which is necessary for
those ((effenders)) workers to participate on department
Class V work crews.

((4))) (c) When Class V work programs are operated by
the department, the department will:

(((®)) (i) Transport ((effenders)) workers to and from
worksites;

((I.I 4 b and : o o 4
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by Provide-offenders)) (ii) Provide one correctional offi-
cer to supervise workers for security and public safety;

(iii) Provide supervision of the work for Level 1 and
Level 2 work projects and determine, at its own discretion,
whether additional officers are necessary at the project site
for supervision of the work;

(iv) Immediately suspend work when/if hazardous mate-
rials or conditions are discovered at a project site. Inform the
recipient so that it can make appropriate notifications for fur-
ther assessment;

(v) Pay L&I workers' compensation premiums on behalf
of the recipient at the rates assigned to the department by L&I
and report worker injury claims to L&I;

(vi) Invoice the recipient monthly for all costs associated
with each project.

(5) The recipient of standard Class V services will:

(a) Provide workers with relevant job specific and site
specific safety training ((as-wel-as)), instruction in the use of
any specialized equipment and instruction in the proper use
of PPE;

((€e))) (b) At no cost to the department, supervise the
((prefeet)) work and direct the ((weotk—performed-by-the
offenders)) workers performing Level 3 work projects which
are more complex and may involve additional risk;

((6))) (c) Pay the department((;)) monthly for the ser-
vices provided during the previous month. Invoiced costs
include, but may not be limited to, mileage at the then current

state mileage rate, for transporting ((effenders)) workers to
and from the project site ((each-day;

(See-WAEC137-86-0860-and RCW-51-12.045))): L&I work-

ers' compensation premiums; supplies and materials; and any
other costs negotiated between the parties which may include
the salary and benefits of any additional correctional offi-
cer(s) needed by the department at the project site, so that the
department can, at the recipient's request, supervise the Level
1 or 2 work in addition to supervising the workers for public
safety and security;

(d) Not request any type of work determined by the
department to be unsafe and included on its Class V prohib-
ited work list as now existing or hereafter revised.

(6) Jointly, both parties to the agreement will conduct a
hazardous conditions and materials assessment of the project
location. Based upon the written assessment, the recipient
will determine, with department concurrence, the specific
personal protective equipment (PPE) that must be provided to
workers to perform the requested services or whether the
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recipient must perform site remediation before work can
begin.

(7) For Class V goodwill projects:

(a) The secretary or designee will determine the goodwill
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(¢) The department will adhere to the project level desig-
nations and limit the types of work performed to those
included in the Class V project matrix as now existing or
hereafter revised.

criteria, including eligibility, for recipients to participate.
Every community corrections and work release location will
assess applications based upon the Class V goodwill criteria
developed by the secretary or designee;

(b) The community corrections division will:

(1) Provide written goodwill criteria, applications and
project agreements to community corrections and work
release locations:

(i1) Require potential recipients to obtain, complete and
submit an application for goodwill services to the community
corrections or work release location from which services, if
approved, will be provided.

(c) Approved goodwill project agreements must be
signed by the authorized DOC signatory or designee and an
authorized representative of the recipient before work may
begin;

(d) A copy of each signed goodwill project agreement
will be emailed to the department contracts and legal affairs
office within two calendar days after signature by the second
of both parties;

(e¢) Community corrections will pay for all costs associ-
ated with approved goodwill projects including mileage,
equipment, staff time and workers' compensation premiums.
Recipients will not reimburse community corrections for
such costs; and

(f) A community corrections location may, at its own
discretion, conduct the advance hazardous conditions and/or
materials inspection itself or waive the requirement. Any
waiver of the requirement will be based upon experience with
the project location or the work to be performed.

(8) For all Class V services:

(a) The department will:

(1) Screen and select the workers for crews based upon
eligibility criteria developed by the department;

(ii) Immediately suspend work if hazardous materials or
conditions are discovered at a project site and inform the
recipient so that it can make appropriate notifications for fur-
ther assessment and remediation;

(iii) Transport workers to and from worksites;

(iv) Provide custody and security supervision of the
workers:

(v) Provide or coordinate any educational components of
the program;

(vi) Except at the department's discretion for goodwill
projects, the parties will jointly conduct a hazardous condi-
tions and materials assessment of the project location. Based
upon the written assessment, the recipient will determine,
with department concurrence, the specific personal protective
equipment (PPE) that must be provided to workers to per-
form the requested services. The department will determine
whether the recipient must perform site remediation before
workers can begin to work at a given location.

(b) The department will not reimburse any recipient, for
liability insurance costs associated with the services provided
by workers.

AMENDATORY SECTION (Amending WSR 15-20-010,
filed 9/24/15, effective 1/1/16)

WAC 137-80-060 Inmate job opportunities. (See
RCW 72.09.120.) The director shall cause to be periodically
prepared and distributed to a central location in each institu-
tion a list of correctional industries' and programs' job oppor-
tunities. This list shall include, but not be limited to, job
descriptions and the educational and skill requirements of
each job and shall be made available to institution personnel,
institutional industries and ((effenders)) incarcerated individ-
uals.

AMENDATORY SECTION (Amending WSR 15-20-010,
filed 9/24/15, effective 1/1/16)

WAC 137-80-070 Safety and health. (1) As required
by the state division of occupational safety and health
(DOSH), participants in ((effender)) work programs will be
provided a safe and healthy workplace free from recognized
hazards.

(2) All correctional industries and programs will adhere
to relevant federal and state safety laws as well as to depart-
mental safety policies and requirements.

(3) The department, as the custodial authority, will deter-
mine whether or not it is safe for ((effenders)) workers to per-
form the requested services in Classes IV and V. The depart-
ment's determination ((wi)) may be based upon previous
experience with the project location, the work project
requested and the recipient, or the results of a hazardous con-
ditions and materials assessment((;)) performed ((inaeecor-

seleetion—worksheet)) by the department and the recipient

together or at the department's discretion, by the department
alone.

(4) ((Offenders)) Workers in Classes ((1)) IV((;)) and V
shall receive work and safety training and any necessary per-
sonal protective equipment (((PRPE))), in accordance with the
((contract-seope-of-worls-the)) master work crew agreement,
associated work project descriptions, goodwill project agree-
ment and chapter 296-800 WAC, Safety and health core
rules.

(5) ((Offenders)) Incarcerated individuals participating
in Class III programs are not considered "employees" for
DOSH purposes.

(6) For DOSH purposes, ((effenders)) incarcerated indi-
viduals participating in Class V programs may be considered
"employees" or "workers." ((efthe-public-ageney-orpublie
| . G o forwhich t} )
formed(See REW-5112-0459))
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AMENDATORY SECTION (Amending WSR 15-20-010,
filed 9/24/15, effective 1/1/16)

WAC 137-80-080 Industrial insurance. (1) No
((effender)) incarcerated individual compensated for work in
correctional industries shall be considered as an employee, or
to be employed by the state or the department.

(2) ((©ffenders)) Incarcerated individuals working in
Classes I, II, and IV of correctional industries are eligible for
industrial insurance benefits as provided by Title 51 RCW.

(3) ((©ffenders)) Incarcerated individuals performing
Class V community restitution work will be made eligible for
industrial insurance benefits as provided for by RCW
51.12.045.

(4) Incarcerated individuals working in Class III indus-
tries are ineligible for industrial insurance benefits.

() Foroffenders—workingin-Class—Vtheeest-to-pro-

&)YAny)) (5) The department will pay the department of
labor and industries all workers' compensation premiums ((ef

assessments)) due under Title 51 RCW for ((an-effender's
batlbe the-oblicati » o Forwhich il

tors)) workers providing services in classes
IV and V. Recipients must reimburse the department for all
such workers' compensation premiums paid under Title 51
RCW. Except that, recipients will not pay the department for
any L&I premiums paid for workers providing goodwill ser-
vices.

AMENDATORY SECTION (Amending WSR 15-20-010,
filed 9/24/15, effective 1/1/16)

WAC 137-80-090 Work crew costs and responsibili-
ties. (1) Nothing in this chapter shall be construed as limiting
the regulatory authority of the department of labor and indus-
tries in determining health and safety compliance and
employer status for purposes of DOSH and Title 51 RCW,
the issuance or review of citations or corrective actions
related to health and safety compliance in the workplace pro-
vided the ((effender)) prison or community corrections work
crew, or in determining responsibility for payment of fees
due under Title 51 RCW.

It is understood that the responsible divisions within the
department of labor and industries shall act independently in
any review of claims or citations. Public agencies and public
benefit nonprofit corporations that contract with the depart-
ment for ((effender)) work crew services will be responsible
for safety and health conditions at the worksite, will have the
responsibility and the authority for ensuring that any hazard-

Proposed

Washington State Register, Issue 20-01

ous condition is corrected, and as applicable, ((pay)) reim-
burse the department for the cost of ((efferder)) worker
industrial insurance coverage. For standard Class IV services
only, ((publi i

ttens;)) recipients will also be responsible for paying
((effender)) worker gratuities.

(2) The department will provide the security and custody
supervision of ((effenders)) workers at all work crew loca-
tions to fulfill its mission to improve public safety and to
maintain custody as required by state law.

(3) Any specific ((effender)) worker personal protective
equipment that is required will be detailed in the work project
description (WPD) for each distinct Class IV or Class V work
crew project ((as-weH-as)) or in the project agreement for any
((&HessHV—good-will)) goodwill project. The party(ies)
responsible for providing such PPE will also be designated in
the WPD.

AMENDATORY SECTION (Amending WSR 15-20-010,
filed 9/24/15, effective 1/1/16)

WAC 137-80-100 Application limited to this chapter.
The powers and authority conferred by this chapter shall be
construed as limited to this chapter and nothing herein shall
be construed as applying to any other ((effender)) incarcer-
ated individuals' work programs authorized by federal law or
Washington state law. Neither shall anything contained
herein be construed as limiting any other powers or authority
of any public agency.

WSR 20-01-146
WITHDRAWAL OF PROPOSED RULES
PARAEDUCATOR BOARD
(By the Code Reviser's Office)
[Filed December 17, 2019, 2:06 p.m.]

WAC 179-09-040, proposed by the paraeducator board in
WSR 19-12-101, appearing in issue 19-12 of the Washington
State Register, which was distributed on June 19, 2019, is
withdrawn by the office of the code reviser under RCW
34.05.335(3), since the proposal was not adopted within the
one hundred eighty day period allowed by the statute.

Jennifer C. Meas, Editor
Washington State Register

WSR 20-01-147
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(By the Code Reviser's Office)
[Filed December 17, 2019, 2:07 p.m.]

WAC 388-112A-0010, 388-112A-0050, 388-112A-0060,
388-112A-0070, 388-112A-0090, 388-112A-0125, 388-
112A-0490, 388-112A-0495, 388-112A-0590, 388-112A-
0600, 388-112A-0610, 388-112A-0611, 388-112A-0612,
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388-112A-1020, 388-112A-1240, 388-112A-1270, and 388-
112A-1285, proposed by the department of social and health
services in WSR 19-11-062, appearing in issue 19-12 of the
Washington State Register, which was distributed on June
19, 2019, is withdrawn by the office of the code reviser under
RCW 34.05.335(3), since the proposal was not adopted
within the one hundred eighty day period allowed by the stat-
ute.

Jennifer C. Meas, Editor
Washington State Register

WSR 20-01-148
PROPOSED RULES
DEPARTMENT OF COMMERCE
[Filed December 17, 2019, 2:22 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
14-051 published June 27.

Title of Rule and Other Identifying Information: Chapter
365-240 WAC, Affordable and supportive housing—Sales
and use tax.

Hearing Location(s): On February 5, 2020, at 1 p.m., at
1011 Plum Street S.E., Olympia, WA 98504. Public parking
is available near the building.

Date of Intended Adoption: April 6, 2020.

Submit Written Comments to: Devin Proctor, P.O. Box
4252, email Devin.Proctor@commerce.wa.gov, fax 360-
586-8440, submit comments online, by February 7, 2020.

Assistance for Persons with Disabilities: Contact Devin
Proctor, phone 360-725-2999, fax 360-586-8440, email
Devin.Proctor@commerce.wa.gov, by January 27, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
adding a new WAC to implement the requirements of RCW
82.14.540(11).

Reasons Supporting Proposal: RCW 82.14.540 requires
counties and cities imposing the tax to report annually to the
department on the collection and use of revenue and the
department must adopt rules prescribing the contents of
reports.

Statutory Authority for Adoption: RCW 82.14.540(11).

Statute Being Implemented: The affordable and support-
ive housing local sales and use tax.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of commerce, govern-
mental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Emily Grossman, 2001
6th Avenue, #2600, Seattle, WA 98121, 360-764-0262.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply to department
rules unless requested by the joint administrative rules review
committee or applied voluntarily.

WSR 20-01-148

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules relate
only to internal governmental operations that are not
subject to violation by a nongovernment party; and
rule content is explicitly and specifically dictated by
statute.

December 17, 2019
Sarah Coggins
Rules Coordinator

Chapter 365-240 WAC

AFFORDABLE AND SUPPORTIVE HOUSING—
LOCAL SALES AND USE TAX

NEW SECTION

WAC 365-240-010 Authority. This chapter is promul-
gated pursuant to the authority granted in RCW 82.14.540
requiring counties and cities that impose the local sales and
use tax for affordable and supportive housing to report annu-
ally to the department of commerce on the collection and use
of the revenue and for the department of commerce to adopt
rules prescribing the content of those reports.

NEW SECTION

WAC 365-240-020 Authorized uses of tax revenue.
Counties with populations over four hundred thousand and
cities with populations over one hundred thousand may use
tax revenue for (1) acquiring, rehabilitating, or constructing
affordable housing, which may include new units within an
existing structure or facilities providing supportive housing
services under RCW 71.24.385 (behavioral health organiza-
tions); or (2) operations and maintenance costs of new units
of affordable or supportive housing.

Counties with populations under four hundred thousand
and cities with populations under one hundred thousand pop-
ulation may use tax revenue for the activities outlined above,
as well as to provide rental assistance to tenants that are at or
below sixty percent of the median income of the county or
city that is imposing the tax.

NEW SECTION

WAC 365-240-030 Annual report to the department
of commerce. Jurisdictions must submit a report to the
department by October 1st annually with the following infor-
mation pertaining to the most recent fiscal year. Reports sub-
mitted by a lead jurisdiction or managing entity pursuant to
an interlocal agreement must be accompanied by contract
language designating the responsible entity for submitting
annual reports and ensuring their accuracy.

(1) Revenue collection:

(a) Total tax distribution from the department of reve-
nue;

(b) Applicable tax rate.

(2) Program activities:
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(a) Total funds committed;

(b) Number, types and status of supported projects;

(c) Degree of leverage with other public and private
funds;

(d) Total funds utilized for rent assistance;

(e) Duration of affordability for supported projects.

(3) Program outputs:

(a) Total funds committed for loans and grants;

(b) Total funds obligated to support bonding activities;

(c) Total funds committed for operations and mainte-
nance of new units of affordable or supportive housing;

(d) Total number of households served with rent assis-
tance;

(e) Target populations served.

WSR 20-01-150
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed December 17, 2019, 2:42 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 19-
16-050.

Title of Rule and Other Identifying Information: Chapter
246-341 WAC, Behavioral health administrative require-
ments, the department of health (department) is proposing to
establish rules to create standards for licensure or certifica-
tion of intensive behavioral health treatment services and
mental health peer respite services, as well as making admin-
istrative changes to how a facility becomes certified to pro-
vide services to individuals on ninety or one hundred eighty
day commitment orders to implement 2SHB 1394 (chapter
324, Laws of 2019).

Hearing Location(s): On January 22, 2020, at 9:30 a.m.,
at the Department of Health, Town Center 3, Room 224, 111
Israel Road S.E., Tumwater, WA 98501.

Date of Intended Adoption: January 29, 2020.

Submit Written Comments to: Julie Tomaro, P.O. Box
47852, Olympia, WA 98504-7852, email https://fortress.wa.
gov/doh/policyreview, fax 360-236-2321, by January 22,
2020.

Assistance for Persons with Disabilities: Contact Julie
Tomaro, phone 360-236-2937, fax 360-236-2321, TTY 360-
833-6388 or 711, email julie.tomaro@doh.wa.gov, by Janu-
ary 15, 2020.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed
rules add intensive behavioral health treatment services and
mental health peer respite services as new service types to the
behavioral health agency rules in chapter 246-341 WAC con-
sistent with the directives of 2SHB 1394. The proposed rules
establish eligibility, staffing, training, program, resident
rights, safety, and physical plant standards for the two new
service types by amending sections, adding new sections, and
repealing one section of the existing behavioral health agency
licensing and certification rules.

Intensive behavioral health treatment services are ser-
vices provided to individuals in need of voluntary, inpatient
behavioral health services whose care needs cannot be met in

Proposed
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other community-based placement settings. Mental health
peer respite services are provided to individuals in need of
voluntary, short-term, noncrisis support services that focus
on recovery and wellness. The department is also proposing a
few administrative changes to streamline the certification
process around care delivery for adults on ninety or one hun-
dred eighty day commitment orders.

When the department filed the CR-101 for this rule mak-
ing the department was considering also writing rules in
chapter 246-337 WAC for this project, but it was determined
to not be necessary.

Reasons Supporting Proposal: Governor Inslee has a
plan to reshape how and where the state of Washington treats
people suffering from acute mental illness. The plan includes
immediate investments in developing community capacity
and treatment services, meaning that individuals will be
diverted from the state hospitals, and individuals at the state
hospitals can successfully transition back to the community.
The expansion of the new behavioral health facility and ser-
vice types to include the mental health peer respite services
and intensive behavioral health treatment services described
in 2SHB 1394 are part of this plan. The department is work-
ing closely with state agency partners such as the health care
authority (HCA) and department of commerce who received
legislative allocations to use for the standing up of these new
services. The department's licensing rules will be key to the
deployment of these financial resources. The department
consulted workshop participants as well as other partners and
experts to inform the draft WAC's specific requirements in a
way that will allow the services to be delivered in a safe and
cost-effective way.

Statutory Authority for Adoption: 2SHB 1394 (chapter
324, Laws of 2019), RCW 71.24.037, 71.24.648, and 71.24.-
649.

Statute Being Implemented: 2SHB 1394 (chapter 324,
Laws of 2019), RCW 71.24.648 and 71.24.649.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of health, governmen-
tal.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Julie Tomaro, 111 Israel
Road S.E., Tumwater, WA 98504, 360-236-2937.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Stephanie Vaughn, P.O. Box 47843, Olympia,
WA 98504-7843, phone 360-236-4617, fax 360-236-2321,
TTY 360-833-6388 or 711, email stephanie.vaughn@
doh.wa.gov.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules are
adopting or incorporating by reference without
material change federal statutes or regulations,
Washington state statutes, rules of other Washing-
ton state agencies, shoreline master programs other
than those programs governing shorelines of state-
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wide significance, or, as referenced by Washington
state law, national consensus codes that generally
establish industry standards, if the material adopted
or incorporated regulates the same subject matter
and conduct as the adopting or incorporating rule;
rules only correct typographical errors, make
address or name changes, or clarify language of a
rule without changing its effect; rule content is
explicitly and specifically dictated by statute; rules
set or adjust fees under the authority of RCW
19.02.075 or that set or adjust fees or rates pursuant
to legislative standards, including fees set or
adjusted under the authority of RCW 19.80.045; and
rules adopt, amend, or repeal a procedure, practice,
or requirement relating to agency hearings; or a fil-
ing or related process requirement for applying to an
agency for a license or permit.

Explanation of exemptions: WAC 246-341-0100 adds
the two new services to the list of available certifications that
licensed behavioral health agencies can provide and is
exempt under RCW 34.05.310 (4)(e).

WAC 246-341-0200 strikes the existing definition of
"recovery" which copies the old statute language and instead
refers to the new definition in RCW 71.24.025 as amended by
2SHB 1394 and is exempt under RCW 34.05.310 (4)(c).

WAC 246-341-0365 establishes that the fees for becom-
ing licensed and certified as intensive behavioral health treat-
ment facilities (IBHTF) and mental health peer respite cen-
ters (MHPRC) are the same as other overnight behavioral
health services (the per-bed fee rather than the per-service-
hour fee) and is exempt under RCW 34.05.310 (4)(%).

WAC 246-341-0700 adds mental health peer respite ser-
vices to the list of outpatient services and changes the title of
this list and WAC structure and is exempt under RCW
34.05.310 (4)(e).

WAC 246-341-0718 adds mental health peer respite ser-
vices to the list of recovery support services and changes the
title of this WAC and is exempt under RCW 34.05.310 (4)(e).

WAC 246-341-1118 adds intensive behavioral health
treatment services to the list of mental health inpatient ser-
vices certifications. Fixes a typo in a cross reference in sub-
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section (4) and is exempt under RCW 34.05.310 (4)(e) and
(d).

WAC 246-341-1134 clarifies that evaluation and treat-
ment services can be provided to individuals whose commit-
ment orders are for more than fourteen days so an agency
who is certified to provide evaluation and treatment services
may simply check a box on the license application instead of
requesting a special letter and is exempt under RCW
34.05.310 (4)(g)(i1).

WAC 246-341-1136 is proposed for repeal since it has
now been consolidated into WAC 246-341-1134 and is there-
fore exempt under the same statute RCW 34.05.310
(A(g)(iD).

The proposed rule does impose more-than-minor costs
on businesses.

Small Business Economic Impact Statement

IBHTFs are residential treatment facilities licensed and
certified by the department to provide inpatient behavioral
health services to individuals on a voluntary basis whose care
needs cannot be met in other community-based settings.
Before the creation of these facilities, individuals with these
needs could often only be served in Western State Hospital or
Eastern State Hospital.

MHPRCs are homes or home-like settings that will pro-
vide a twenty-four hour support program run by staff who
have lived experience with mental health disorders. These
services are for individuals in need of voluntary, short-term,
noncrisis support services that focus on recovery and well-
ness. They give a new diversion alternative to more institu-
tional or clinical settings by offering a comfortable home-like
environment where participants can stay for up to a week to
work on finding a way forward with help from understanding
staff.

The following businesses are required to comply with
the proposed rule using the North American Industry
Classification System (NAICS) codes and what the minor
cost thresholds are: 2013 County Business Patterns - Wash-
ington Major Industry.

Annual payroll
NAICS code NAICS code description Total ($1,000) Paid employees
623220 Residential Mental Health and Sub- 133 88,082 3,062
stance Abuse Facilities
Total | Number of establishments by employment-size class
1000
Industry 100- 250- 500- or
code Industry code description 5-9 10-19 | 20-49 | 50-99 249 499 999 more
623220 Residential Mental Health 133 14 28 41 11 4 0 0 0
and Substance Abuse Facil-
ities

Minor cost threshold = (Annual Payroll/Total establish-
ment)*(0.01): Minor cost threshold = (88,082*
1000/133)*(0.01) = $6,623.

The following is an analysis of the probable cost of
compliance identifying the probable costs to comply with

the proposed rule, including such things as: Cost of equip-
ment, supplies, labor, professional services and increased
administrative costs; and whether compliance with the
proposed rule will cause businesses to lose sales or reve-
nue.

Proposed
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MHPRC - Proposed New WAC 246-341-0725: The bill
directs that a business that wishes to become certified to pro-
vide the new MHPRC services would be required to obtain a
behavioral health agency license from the department if they
did not already have one. Compliance with the proposed rule
will not cause businesses to lose sales or revenue; it is a new
type of service a business may elect to become certified to
provide.

2SHB 1394 § 5 The secretary must...

(1) Establish requirements for licensed and certified
community behavioral health agencies to provide mental
health peer respite center services and establish physical
plant and service requirements to provide voluntary, short-
term, noncrisis services that focus on recovery and well-
ness;

(2) Require licensed and certified agencies to partner
with the local crisis system including, but not limited to, eval-
uation and treatment facilities and designated crisis respond-
ers;
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(3) Establish staffing requirements, including rules to
ensure that facilities are peer-run;

(4) Limit services to a maximum of seven days in a
month;

(5) Limit services to individuals who are experiencing
psychiatric distress, but do not meet legal criteria for involun-
tary hospitalization under chapter 71.05 RCW; and

(6) Limit services to persons at least eighteen years of
age.

Potential Costs for a business wishing to provide
MHPRC (high-level general overview assuming four to
eight residents per national model recommendations):
Note: Ranges for building and furnishing estimates depend
on the size of the house, the location of the house, and the
quality and amount of furnishings. Ranges for mental health
professional take into consideration that a mental health pro-
fessional (MHP) can be someone with a master's degree and
no professional license or can be a psychiatrist or other cre-
dentialed provider.

Aligns with existing overnight behavioral health services according to WAC 246-

Licensing/Certification fees 341-0365
Initial licensing fee for a Behavioral Health Agency $1000
Initial certification fee and annual renewal fee for MHPRC services $90 per bed
Building High range Low range
Home with at least four to eight bed- $2,200,000 $250,000
rooms, according to national model
Furnishings, equipment or supplies High range Low range
Kitchen - pans, plates, etc. $500 $100
Kitchen - fridge $2500 $800
Kitchen - oven $1000 $450
Kitchen - microwave $350 $70
Laundry - washing machine $1500 $800
Laundry - dryer $1500 $800
Housekeeping - vacuum $1200 $75
Housekeeping - other mop, broom, sup- $500 $75
plies
Linen - bedding sets $1600 $200
Linen - towels $200 $75
Storage - locking nightstand or cabinet $800 $400
Furnishings - table $2000 $200
Furnishings - beds $5000 $1600
Furnishings - couch $2000 $600
Furnishings - chairs $2000 $600
Professional staffing High range Low range
MHP with CPC $260,000 $54,000
Revenue/Reimbursement (Medicaid) | High range Low range
(information not yet available from the
health care authority)

Proposed [38]
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Intensive Behavioral Health Treatment - Proposed
New WAC 246-341-1137: The bill directs that a business that
wishes to become certified to provide the new IBHTF ser-
vices would be required to obtain a residential treatment
facility (RTF) license as well as a behavioral health agency
license from the department if they did not already have one.
Compliance with the proposed rule will not cause businesses
to lose sales or revenue; it is a new type of service a business
may elect to become certified to provide.

2SHB 1394 § 3 The secretary's rules, at a minimum,
must...

(1) Clearly define clinical eligibility criteria in align-
ment with how "intensive behavioral health treatment facil-
ity" is defined in RCW 71.24.025 which is: A community-
based specialized residential treatment facility for individu-
als with behavioral health conditions, including individuals
discharging from or being diverted from state and local
hospitals, whose impairment or behaviors do not meet, or no
longer meet, criteria for involuntary inpatient commitment
under chapter 71.05 RCW, but whose care needs cannot be
met in other community-based placement settings,

(2) Require twenty-four hour supervision of residents,
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(3) Establish staffing requirements that provide an
appropriate response to the acuity of the residents, including
a clinical team and a high staff to patient ratio;

(4) Establish requirements for the ability to provide ser-
vices and an appropriate level of care to individuals with
intellectual or developmental disabilities. The requirements
must include staffing and training;

(5) Require access to regular psychosocial rehabilita-
tion services including, but not limited to, skills training in
daily living activities, social interaction, behavior manage-
ment, impulse control, and self-management of medica-
tions;

(6) Establish requirements for the ability to use limited
egress;

(7) Limit services to persons at least eighteen years of
age; and

(8) Establish resident rights that are substantially simi-
lar to the rights of residents in long-term care facilities.

Potential Costs for a business wishing to provide
IBHTF (high-level general overview): Note: Ranges for
building and furnishing estimates depend on the size of the
house, the location of the house, and the quality and amount
of furnishings. Estimate for psychiatric nurse manager is
based on the average cost of a registered nurse manager.

Aligns with existing overnight behavioral health services according to WAC 246-

Licensing/Certification fees 341-0365

Initial licensing fee for a behavioral health agency $1000

Initial certification fee and annual renewal fee for IBHTF $90 per bed

Initial licensing fee for residential treatment facility $204

Initial and annual renewal bed fee (per bed) for RTF $190

Building High range Low range

Limited egress - technology $5000 per door $3000 per door

Residential treatment facility $250-300 per square foot

Professional staffing Calculation FTE

2 staff awake and alert 24/7 168 x 2 divided by 40 8.4 total, includes positions listed below

Prescriber (ARNP, PA or psychiatrist) $65-125 per hour

Psychiatric RN manager $51 per hour

Psychiatric nurse on site 24/7 24/7 coverage =

$51 per hour

168 divided by 40

Licensed mental health professional

on call 24/7, 2 shifts per day, 7 days per | 2.8

week
$34 per hour
Mental health care professional = BA 24/7 coverage = 4.2
level 168 divided by 40
$21 per hour
Certified peer counselor 2 shifts per day, 7 days per week 2.8
$17 per hour
Activity coordinator $18 per hour 1

Proposed
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Training - including care to individu-
als with intellectual or developmental

disabilities High range Low range
Can be provided in-house or can use $250 per employee $0

existing DSHS training

Revenue/Reimbursement (Medicaid) | High range Low range

(information not yet available from the
health care authority)

Analysis of whether the proposed rule may impose
more-than-minor costs on businesses in the industry: The
proposed rule may impose more-than-minor costs on busi-
nesses in the industry, according to a comparison of calcula-
tions of minor cost in Section 2 of this small business eco-
nomic impact statement with potential costs in Section 3.
These costs were taken into consideration by the legislature
in the capital and operational appropriations that will be
made available for the standing up of several of these new
facility types during this biennium.

Determination of whether the proposed rule may
have a disproportionate impact on small businesses as
compared to the ten percent of businesses that are the
largest businesses required to comply with the proposed
rule: The department does not believe the proposed rule has
an appreciable disproportionate impact on small businesses
as compared to large business. The specific costs that are
contemplated by the proposed rules for licensing, physical
plant, training, and staffing can all be accomplished in such a
way as to be the same whether the facility has less than or
more than fifty employees. One example of this consideration
is as follows. Some workshop participants requested that the
rules allow for MHPRC services to be provided in an RTF by
a behavioral health agency that is certified to provide other
behavioral health services. Though the draft rules were writ-
ten to allow for this possibility, it is not a requirement of the
rules, and so a small business would not necessarily incur the
additional costs associated with this building type or business
model.

Mitigation: The department worked closely with stake-
holders and partners to mitigate costs where possible. Some
of the items discussed and steps that were taken to reduce
costs for businesses are described below

Mental Health Peer Respite:

*  Home-like therapeutic environment: The department
consulted with stakeholders who are familiar with the
national model for peer respite centers to help determine
what the nature of the building itself might be. Though
the bill did not specify this, it is very important to this
therapeutic model that MHPRC services be delivered in
a home or a home-like setting. Currently, all of the
department's overnight or "inpatient" level behavioral
health certifications are delivered in an RTF, however,
with the desire to closely align this service with the
national model the proposed rule does not require an
RTF license or meet RTF construction standards making
it less costly and more therapeutic for this type of ser-
vice.

Proposed
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Medicaid model - behavioral health agency license type:
The national model for peer respite services differs in
several ways from the model that was arrived at by the
workshop participants and reflected in the current rule
proposal. The model in this proposed rule, as directed by
the legislation, allows for medicaid reimbursement
which has additional requirements that would not other-
wise be imposed. The department and many partners and
participants desire to work towards a future legal and
payment structure in the state of Washington that will
allow this national model to take shape as a state licensed
service. At this juncture, the workgroup participants
were agreeable to allow this new service type to follow
medicaid model. This compromise allows business who
elect to become certified to provide these services to be
eligible to apply for the capital, operational, and service
reimbursement funding that the legislature allotted for
this biennium. This also allowed the department to envi-
sion this service as an existing license type (behavioral
health agency license) rather than a brand new license
type, which would have been much more expensive for
the licensees since RCW 43.70.250 requires the depart-
ment to "set a fee for each program at a sufficient level to
defray the costs of administering that program...."

Recovery Support Service - certification category:
According to the participants in the workshops and HCA
experts, respites are unique in that individuals who do
not wish to engage in traditional mental health treatment
are often willing to seek help in a more informal respite.
Participants in respites in many studies have shown high
satisfaction rates with respite services and a decrease in
usage of other crisis services. The department worked
with partners at HCA to identify that these services could
be provided as "recovery support services" which have
abbreviated requirements and allow the agency to part-
ner with other behavioral health agencies to accomplish
some of the more expensive and more clinical paperwork
requirements. In order to receive the medicaid reim-
bursement, the services in a licensed or certified
MHPRC must be supervised by a mental health profes-
sional (MHP) who can complete some of the more clini-
cal paperwork such as assessments and charting require-
ments. The workshop participants decided that requiring
the MHP to also be a certified peer counselor would still
allow the services to be considered "peer-run" while
meeting the medicaid requirement for oversight of ser-
vices.
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Intensive Behavioral Health Treatment Facility:

BHA certification rather than solely an RTF license:
Currently, all RTFs are required to also have a behav-
ioral health agency license and certification in order to
qualify for medicaid reimbursement. The department
initially considered whether IBHTF could be licensed
only as an RTF under chapter 246-337 WAC without
requiring an additional behavioral health agency license
with a certification to provide IBHTF. Though this
would have been a step forward toward the reduction of
duplicative licensing processes, the workshop partici-
pants recommended that it would be beneficial and cost
effective at this juncture to do more comprehensive work
on the overall licensing system before making this
change as this concept may apply to other behavioral
health facilities and services as well. This possibility will
be considered in 2020 when the department plans to
open up all the behavioral health facility licensing rules
for thorough redesign. Participants emphasized that this
would be the least burdensome way to approach the
change in how the department licenses inpatient facili-
ties.

Activities of daily living: The workshop participants dis-
cussed many possible models of service delivery, includ-
ing models where facility staff would perform activities
of daily living for residents. After much discussion and
consultation with workshop members, partners, and bill
drafters, the department decided to not include the
requirement that the IBHTF would perform activities of
daily living for individuals but would instead have the
capacity to train/coach or cue individuals in performing
these activities themselves. This allows individuals with
higher physical needs to be more appropriately served in
facilities licensed by DSHS and reduces the staff costs
imposed on an IBHTF. Workshop members asked that
the rules be clear about this so that individuals with
needs for assistance in activities of daily living would
not mistakenly be admitted to an IBHTF and be without
that assistance. To help best serve these individuals the
intensive residential teams (IRT) envisioned by the 2019
legislature provide intensive behavioral health care to
individuals in DSHS settings such as adult family homes
or assisted living facilities. These teams work with indi-
viduals who live in adult family homes or assisted living
facilities after discharge or diversion from a state hospi-
tal. Services are delivered where the client lives or other
appropriate community setting.

Safety concerns without requiring seclusion/restraint or
locked facility: To preserve the rights of voluntary indi-
viduals and to address safety concerns while containing
costs for the physical IBHTF facility, the workshop par-
ticipants helped craft rule language that requires the
IBHTF to have the ability to discharge an individual to
the nearest agency that provides evaluation and treat-
ment services rather than requiring seclusion and
restraint or a locked facility. This will allow the facility
to address the safety needs surrounding an individual
who may develop an increased need for acute behavioral
health services provided by inpatient facility while still
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upholding the rights of individuals who are voluntarily
seeking behavioral health treatment.

Holding beds open for patients who discharge to a higher
level of care: After consulting with workshop partici-
pants and bill drafters and considering several options,
the department decided to not include language requiring
the facility to hold an empty bed open when an individ-
ual discharges to a higher level of care. While workshop
members and bill drafters believe this to be a necessary
requirement a funding model has not been established to
pay for "held" beds. At the time of drafting the rules, the
HCA was researching how reimbursement might be
secured for holding a bed. Therefore, this level of speci-
ficity will not, at this time, be included in rule but will
instead be included in the service contracts that the HCA
will hold with facilities so that an appropriate reimburse-
ment can be secured for holding the beds, which will
help offset facility costs for keeping a bed unoccupied.

Description of how small businesses were involved in
the development of the proposed rule: The department
hosted five full-day, multiple topic stakeholder workshops
over the course of August and September of 2019 to develop
these proposed rules. The department invited all interested
parties and sent drafts, workshop notes, agendas, and refer-
ence documents to the entire behavioral health facilities
stakeholder and partner lists and posted invitations and meet-
ing information on our public website for each individual
meeting. The department offered a call-in/webinar option for
each meeting. The department also coordinated with the
HCA who was hosting a meeting that included a visiting
expert who gave a presentation about the way New York state
implements the peer respite model and related services,
which allowed several groups to take advantage of this help-
ful resource and to inform each other's work.

Participation in these workshops included business own-
ers and employees from a variety of sectors and sizes and
included current providers of behavioral health services,
practitioners, peers, experts on the national peer respite mod-
els, managed care representatives, advocacy groups for
patients, advocacy groups for agencies, behavioral health
organization representatives, representatives from higher
education, along with representatives from other state agen-
cies, government partners, and those responsible for the
drafting of the bill. The department reached out to individual
participants and partners to answer expert questions in the
areas of client rights, types of egress, developmental disabil-
ities services, dementia services, state hospital practice,
national peer respite model examples, and other items to
inform the draft WAC's specific requirements in a way that
will allow the services to be delivered in a safe and cost-
effective way.

Estimated number of jobs that will be created or lost
as the result of compliance with the proposed rule: No
jobs will be lost by complying with these rules. Because these
are two new types of behavioral health service, the new facil-
ities that will comply with licensing and certification require-
ments will be able to create jobs to employ behavioral health-
care workers of many levels.
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A copy of the statement may be obtained by contacting
Stephanie Vaughn, P.O. Box 47843, Olympia, WA 98504-
7843, phone 360-236-4617, fax 360-236-2321, TTY 360-
833-6388 or 711, email stephanie.vaughn@doh.wa.gov.

December 13,2019
John Wiesman, DrPH, MPH
Secretary

AMENDATORY SECTION (Amending WSR 19-09-062,
filed 4/16/19, effective 5/17/19)

WAC 246-341-0110 Behavioral health services—
Available certifications. A behavioral health agency
licensed by the department may become certified to provide
one or more of the mental health, substance use disorder, and
problem and pathological gambling services listed below:

(1) Outpatient and recovery support:

(a) Individual mental health treatment services;

(b) Brief mental health intervention treatment services;

(c) Group mental health therapy services;

(d) Family therapy mental health services;

(e) Rehabilitative case management mental health ser-
vices;

(f) Psychiatric medication mental health services and
medication support services;

(g) Day support mental health services;

(h) Mental health outpatient services provided in a resi-
dential treatment facility (RTF);

(i) Recovery support: Supported employment mental
health services;

(j) Recovery support: Supported employment substance
use disorder services;

(k) Recovery support: Supportive housing mental health
services;

(1) Recovery support: Supportive housing substance use
disorder services;

(m) Recovery support: Peer support mental health ser-
vices;

(n) Recovery support: Mental health peer respite center:

(0) Recovery support: Wraparound facilitation mental
health services;

((€0))) (p) Recovery support: Applied behavior analysis
(ABA) mental health services;

(@) (@) Consumer-run recovery support: Clubhouse
mental health services;

((€e))) (r) Substance use disorder level one outpatient
services;

((&))) (s) Substance use disorder level two intensive out-
patient services;

((6s))) (1) Substance use disorder assessment only ser-
vices;

((69)) (u) Substance use disorder alcohol and drug infor-
mation school services;

((6)) (v) Substance use disorder information and crisis
services;

((6M)) (w) Substance use disorder emergency service
patrol services;

((6#))) (x) Substance use disorder screening and brief
intervention services; and

((69)) (v) Problem and pathological gambling services.
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(2) Involuntary and court-ordered outpatient services:

(a) Less restrictive alternative (LRA) or conditional
release support behavioral health services;

(b) Emergency involuntary detention designated crisis
responder (DCR) mental health and substance use disorder
services;

(c) Substance use disorder counseling services subject to
RCW 46.61.5056; and

(d) Driving under the influence (DUI) substance use dis-
order assessment services.

(3) Crisis mental health services:

(a) Crisis mental health telephone support services;

(b) Crisis mental health outreach services;

(c) Crisis mental health stabilization services; and

(d) Crisis mental health peer support services.

(4) Opioid treatment program (OTP) services.

(5) Withdrawal management, residential substance use
disorder treatment, and mental health inpatient services:

(a) Withdrawal management facility services:

(i) Withdrawal management services - Adult;

(i1) Withdrawal management services - Youth;

(iii) Secure withdrawal management and stabilization
services - Adult; and

(iv) Secure withdrawal management and stabilization
services - Youth.

(b) Residential substance use disorder treatment ser-
vices:

(i) Intensive substance use disorder inpatient services;

(i1) Recovery house services;

(ii1) Long-term treatment services; and

(iv) Youth residential services.

(c) Mental health inpatient services:

(i) Evaluation and treatment services - Adult;

(i1) Evaluation and treatment services - Youth;

(iii) Intensive behavioral health treatment services;

(iv) Child long-term inpatient program services;

((6¥))) (v) Crisis stabilization unit services;

((6M)) (vi) Triage - Involuntary services;

((6¢D)) (vii) Triage - Voluntary services; and

((6/1))) (viil) Competency evaluation and restoration
treatment services.

AMENDATORY SECTION (Amending WSR 19-09-062,
filed 4/16/19, effective 5/17/19)

WAC 246-341-0200 Behavioral health services—
Definitions. The definitions in this section contain words and
phrases used for behavioral health services.

"Absentee coverage" means the temporary replacement
a clubhouse provides for the clubhouse member who is cur-
rently employed in a time-limited, part-time community job
managed by the clubhouse.

"Administrator”" means the designated person responsi-
ble for the operation of either the licensed treatment agency,
or certified treatment service, or both.

"Adult" means an individual eighteen years of age or
older. For purposes of the medicaid program, adult means an
individual twenty-one years of age or older.

"ASAM criteria" means admission, continued service,
and discharge criteria for the treatment of substance use dis-
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orders as published by the American Society of Addiction
Medicine (ASAM).

"Assessment" means the process of obtaining all perti-
nent bio-psychosocial information, as identified by the indi-
vidual, and family and collateral sources, for determining a
diagnosis and to plan individualized services and supports.

"Authority" means the Washington state health care
authority.

"Background check" means a search for criminal history
record information that includes nonconviction data. A back-
ground check may include a national fingerprint-based back-
ground check, including a Federal Bureau of Investigation
criminal history search.

"Behavioral health" means the prevention, treatment of,
and recovery from any or all of the following disorders: Sub-
stance use disorders, mental health disorders, or problem and
pathological gambling disorders.

"Behavioral health agency" or "agency" means an entity
licensed by the department to provide behavioral health ser-
vices.

"Behavioral health organization" or "BHO" means any
county authority or group of county authorities or other entity
recognized by the health care authority in contract in a
defined region.

"Branch site" means a physically separate licensed site,
governed by a parent organization, where qualified staff pro-
vides certified treatment services.

"Care coordination" means a process-oriented activity to
facilitate ongoing communication and collaboration to meet
multiple needs of an individual. Care coordination includes
facilitating communication between the family, natural sup-
ports, community resources, and involved providers and
agencies, organizing, facilitating and participating in team
meetings, and providing for continuity of care by creating
linkages to and managing transitions between levels of care.

"Certified" or "certification" means the status given by
the department to provide substance use disorder, mental
health, and problem and pathological gambling program-spe-
cific services.

"Certified problem gambling counselor" is an individual
certified gambling counselor (WSCGC) or a nationally certi-
fied gambling counselor (NCGC), certified by the Washing-
ton State Gambling Counselor Certification Committee or the
International Gambling Counselor Certification Board to
provide problem and pathological gambling treatment ser-
vices.

"Change in ownership" means one of the following:

(a) The ownership of a licensed behavioral health agency
changes from one distinct legal owner to another distinct
legal owner;

(b) The type of business changes from one type to
another, such as, from a sole proprietorship to a corporation;
or

(c) The current ownership takes on a new owner of five
per cent or more of the organizational assets.

"Chemical dependency professional" or "CDP" means a
person credentialed by the department as a chemical depen-
dency professional (CDP) under chapter 246-811 WAC.

"Child," "minor," and "youth" mean:

(a) An individual under the age of eighteen years; or
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(b) An individual age eighteen to twenty-one years who
is eligible to receive and who elects to receive an early and
periodic screening, diagnostic, and treatment (EPSDT) med-
icaid service. An individual age eighteen to twenty-one years
who receives EPSDT services is not considered a "child" for
any other purpose.

"Child mental health specialist" means a mental health
professional with the following education and experience:

(2) A minimum of one hundred actual hours (not quarter
or semester hours) of special training in child development
and the treatment of children with serious emotional distur-
bance and their families; and

(b) The equivalent of one year of full-time experience in
the treatment of seriously emotionally disturbed children and
their families under the supervision of a child mental health
specialist.

"Clinical record" means either a paper, or electronic file,
or both that is maintained by the behavioral health agency
and contains pertinent psychological, medical, and clinical
information for each individual served.

"Clinical supervision" means regular and periodic activ-
ities performed by a professional licensed or certified under
Title 18 RCW practicing within their scope of practice. Clin-
ical supervision includes review of assessment, diagnostic
formulation, treatment planning, progress toward completion
of care, identification of barriers to care, continuation of ser-
vices, authorization of care, and the direct observation of the
delivery of clinical care.

"Clubhouse" means a community-based, recovery-
focused program designed to support individuals living with
the effects of mental illness, through employment, shared
contributions, and relationship building. A clubhouse oper-
ates under the fundamental principle that everyone has the
potential to make productive contributions by focusing on the
strengths, talents, and abilities of all members and fostering a
sense of community and partnership.

"Community mental health agency" means the same as
"behavioral health agency."

"Community relations plan" means a plan to minimize
the impact of an opioid treatment program as defined by the
Center for Substance Abuse Guidelines for the Accreditation
of Opioid Treatment Programs, section 2.C.(4).

"Community support services" means services autho-
rized, planned, and coordinated through resource manage-
ment services including, at a minimum:

(a) Assessment, diagnosis, emergency crisis intervention
available twenty-four hours, seven days a week;

(b) Prescreening determinations for persons who are
mentally ill being considered for placement in nursing homes
as required by federal law;

(c) Screening for patients being considered for admis-
sion to residential services;

(d) Diagnosis and treatment for children who are men-
tally or severely emotionally disturbed discovered under
screening through the federal Title XIX early and periodic
screening, diagnosis, and treatment (EPSDT) program;

(e) Investigation, legal, and other nonresidential services
under chapter 71.05 RCW;

(f) Case management services;
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(g) Psychiatric treatment including medication supervi-
sion;

(h) Counseling;

(i) Psychotherapy;

(j) Assuring transfer of relevant patient information
between service providers;

(k) Recovery services; and

(1) Other services determined by behavioral health orga-
nizations.

"Complaint" means an alleged violation of licensing or
certification requirements under chapters 71.05, 71.12,
71.24, 71.34 RCW, and this chapter, which has been autho-
rized by the department for investigation.

"Consent" means agreement given by an individual after
the person is provided with a description of the nature, char-
acter, anticipated results of proposed treatments and the rec-
ognized serious possible risks, complications, and anticipated
benefits, including alternatives and nontreatment, that must
be provided in a terminology that the person can reasonably
be expected to understand.

"Consultation" means the clinical review and develop-
ment of recommendations by persons with appropriate
knowledge and experience regarding activities or decisions
of clinical staff, contracted employees, volunteers, or stu-
dents.

"Co-occurring disorder" means the ((ee-existenee))
coexistence of both a mental health and a substance use dis-
order. Co-occurring treatment is a unified treatment approach
intended to treat both disorders within the context of a pri-
mary treatment relationship or treatment setting.

"Crisis" means an actual or perceived urgent or emergent
situation that occurs when an individual's stability or func-
tioning is disrupted and there is an immediate need to resolve
the situation to prevent a serious deterioration in the individ-
ual's mental or physical health, or to prevent the need for
referral to a significantly higher level of care.

"Critical incident" means any one of the following
events:

(a) Any death, serious injury, or sexual assault that
occurs at an agency that is licensed by the department;

(b) Alleged abuse or neglect of an individual receiving
services, that is of a serious or emergency nature, by an
employee, volunteer, licensee, contractor, or another individ-
ual receiving services;

(c) A natural disaster, such as an earthquake, volcanic
eruption, tsunami, urban fire, flood, or outbreak of communi-
cable disease that presents substantial threat to facility opera-
tion or client safety;

(d) A bomb threat;

(e) Theft or loss of data in any form regarding an individ-
ual receiving services, such as a missing or stolen computer,
or a missing or stolen computer disc or flash drive;

(f) Suicide attempt at the facility;

(g) An error in program-administered medication at an
outpatient facility that results in adverse effects for the indi-
vidual and requires urgent medical intervention; and

(h) Any media event regarding an individual receiving
services, or regarding a staff member or owner(s) of the
agency.
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"Cultural competence" or "culturally competent" means
the ability to recognize and respond to health-related beliefs
and cultural values, disease incidence and prevalence, and
treatment efficacy. Examples of culturally competent care
include striving to overcome cultural, language, and commu-
nications barriers, providing an environment in which indi-
viduals from diverse cultural backgrounds feel comfortable
discussing their cultural health beliefs and practices in the
context of negotiating treatment options, encouraging indi-
viduals to express their spiritual beliefs and cultural practices,
and being familiar with and respectful of various traditional
healing systems and beliefs and, where appropriate, integrat-
ing these approaches into treatment plans.

"Deemed" means a status that may be given to a licensed
behavioral health agency as a result of the agency receiving
accreditation by a recognized behavioral health accrediting
body which has a current agreement with the department.

"Department" means the Washington state department of
health.

"Designated crisis responder" or "DCR" means a mental
health professional appointed by the county or the BHO who
is authorized to conduct investigations, detain persons up to
seventy-two hours at the proper facility, and carry out the
other functions identified in chapters 71.05 and 71.34 RCW.
To qualify as a designated crisis responder, a person must
complete substance use disorder training specific to the
duties of a designated crisis responder.

"Disability" means a physical or mental impairment that
substantially limits one or more major life activities of the
individual and the individual:

(a) Has a record of such an impairment; or

(b) Is regarded as having such impairment.

"Early and periodic screening, diagnosis and treatment"
or "EPSDT" means a comprehensive child health medicaid
program that entitles individuals age twenty and younger to
preventive care and treatment services. These services are
outlined in chapter 182-534 WAC.

"Governing body" means the entity with legal authority
and responsibility for the operation of the behavioral health
agency, to include its officers, board of directors or the trust-
ees of a corporation or limited liability company.

"Grievance" means the same as defined in WAC 182-
538D-0655.

"HIV/AIDS brief risk intervention" means a face-to-face
interview with an individual to help the individual assess per-
sonal risk for HIV/AIDS infection and discuss methods to
reduce infection transmission.

"Individual" means a person who applies for, is eligible
for, or receives behavioral health services from an agency
licensed by the department.

"Less restrictive alternative (LRA)" means court ordered
outpatient treatment in a setting less restrictive than total con-
finement.

"Licensed" or "licensure" means the status given to
behavioral health agencies by the department under its
authority to license and certify mental health and substance
use disorder programs under chapters 71.05, 71.12, 71.34,
and 71.24 RCW and its authority to certify problem and
pathological gambling treatment programs under RCW
43.20A.890.
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"Medical necessity" or "medically necessary" is a term
for describing a required service that is reasonably calculated
to prevent, diagnose, correct, cure, alleviate or prevent the
worsening of conditions in the recipient that endanger life, or
cause suffering or pain, or result in illness or infirmity, or
threaten to cause or aggravate a handicap, or cause physical
deformity or malfunction, and there is no other equally effec-
tive, more conservative or substantially less costly course of
treatment available or suitable for the person requesting ser-
vice. Course of treatment may include mere observation or,
where appropriate, no treatment at all.

"Medical practitioner" means a physician, advance regis-
tered nurse practitioner (ARNP), or certified physician assis-
tant. An ARNP and a midwife with prescriptive authority
may perform practitioner functions related only to specific
specialty services.

"Medication administration" means the direct applica-
tion of a medication or device by ingestion, inhalation, injec-
tion or any other means, whether self-administered by a resi-
dent, or administered by a guardian (for a minor), or an
authorized health care provider.

"Mental health disorder" means any organic, mental, or
emotional impairment that has substantial adverse effects on
a person's cognitive or volitional functions.

"Mental health professional" or "MHP" means a desig-
nation given by the department to an agency staff member or
an attestation by the licensed behavioral health agency that
the person meets the following:

(a) A psychiatrist, psychologist, physician assistant
working with a supervising psychiatrist, psychiatric
advanced registered nurse practitioner (ARNP), psychiatric
nurse, or social worker as defined in chapters 71.05 and 71.34
RCW;

(b) A person who is licensed by the department as a men-
tal health counselor or mental health counselor associate,
marriage and family therapist, or marriage and family thera-
pist associate;

(c) A person with a master's degree or further advanced
degree in counseling or one of the social sciences from an
accredited college or university who has at least two years of
experience in direct treatment of persons with mental illness
or emotional disturbance, experience that was gained under
the supervision of a mental health professional recognized by
the department or attested to by the licensed behavioral
health agency;

(d) A person who meets the waiver criteria of RCW
71.24.260, and the waiver was granted prior to 1986; or

(e) A person who had an approved waiver to perform the
duties of a mental health professional (MHP), that was
requested by the behavioral health organization (BHO) and
granted by the mental health division prior to July 1, 2001.

"Minor" means the same as "child."

"Off-site" means the provision of services by a provider
from a licensed behavioral health agency at a location where
the assessment or treatment is not the primary purpose of the
site, such as in schools, hospitals, long-term care facilities,
correctional facilities, an individual's residence, the commu-
nity, or housing provided by or under an agreement with the
agency.
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"Outpatient services" means behavioral health treatment
services provided to an individual in a nonresidential setting.
A residential treatment facility (RTF) may become certified
to provide outpatient services.

"Peace officer" means a law enforcement official of a
public agency or governmental unit, and includes persons
specifically given peace officer powers by any state law,
local ordinance, or judicial order of appointment.

"Peer counselor" means the same as defined in WAC
182-538D-0200.

"Probation” means a licensing or certification status
resulting from a finding of deficiencies that requires immedi-
ate corrective action to maintain licensure or certification.

"Problem and pathological gambling" means one or
more of the following disorders:

(a) "Pathological gambling" means a mental disorder
characterized by loss of control over gambling, progression
in preoccupation with gambling and in obtaining money to
gamble, and continuation of gambling despite adverse conse-
quences;

(b) "Problem gambling" is an earlier stage of pathologi-
cal gambling that compromises, disrupts, or damages family
or personal relationships or vocational pursuits.

"Progress notes" means permanent written or electronic
record of services and supports provided to an individual
documenting the individual's participation in, and response
to, treatment, progress in recovery, and progress toward
intended outcomes.

"Recovery" means the ((precessin-which-peeple-are-able
"’ 1 i o Gt im thei .

ties)) same as defined in RCW 71.24.025.

"Relocation" means a physical change in location from
one address to another.

"Remodeling" means expanding existing office space to
additional office space at the same address, or remodeling
interior walls and space within existing office space to a
degree that accessibility to or within the facility is impacted.

"Secretary” means the secretary of the department of
health.

"Service area" means the geographic area covered by
each behavioral health organization (BHO) for which it is
responsible.

"Short-term facility" means a facility licensed and certi-
fied by the department of health under RCW 71.24.035
which has been designed to assess, diagnose, and treat indi-
viduals experiencing an acute crisis without the use of long-
term hospitalization. Length of stay in a short-term facility is
less than fourteen days from the day of admission.

"State minimum standards" means minimum require-
ments established by rules adopted by the secretary and nec-
essary to implement this chapter for delivery of behavioral
health services.

"Substance use disorder" means a cluster of cognitive,
behavioral, and physiological symptoms indicating that an
individual continues using the substance despite significant
substance-related problems. The diagnosis of a substance use
disorder is based on a pathological pattern of behaviors
related to the use of the substances.

"Summary suspension" means the immediate suspension
of either a facility's license or program-specific certification
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or both by the department pending administrative proceed-
ings for suspension, revocation, or other actions deemed nec-
essary by the department.

"Supervision" means the regular monitoring of the
administrative, clinical, or clerical work performance of a
staff member, trainee, student, volunteer, or employee on
contract by a person with the authority to give direction and
require change.

"Suspend" means termination of a behavioral health
agency's license or program specific certification to provide
behavioral health treatment program service for a specified
period or until specific conditions have been met and the
department notifies the agency of the program's reinstate-
ment of license or certification.

"Triage facility" means a short-term facility or a portion
of a facility licensed and certified by the department under
RCW 71.24.035 that is designed as a facility to assess and
stabilize an individual or determine the need for involuntary
commitment of an individual. A triage facility must meet
department residential treatment facility standards and may
be structured as either a voluntary or involuntary placement
facility or both.

"Triage involuntary placement facility" means a triage
facility that has elected to operate as an involuntary facility
and may, at the direction of a peace officer, hold an individ-
ual for up to twelve hours. A peace officer or designated cri-
sis responder may take or cause the person to be taken into
custody and immediately delivered to the triage facility. The
facility may ask for an involuntarily admitted individual to be
assessed by a mental health professional for potential for vol-
untary admission. The individual has to agree in writing to
the conditions of the voluntary admission.

"Triage voluntary placement facility" means a triage
facility where the individual may elect to leave the facility of
their own accord, at any time. A triage voluntary placement
facility may only accept voluntary admissions.

"Tribal authority" means, for the purposes of behavioral
health organizations and RCW 71.24.300 only, the federally
recognized Indian tribes and the major Indian organizations
recognized by the secretary as long as these organizations do
not have a financial relationship with any behavioral health
organization that would present a conflict of interest.

"Vulnerable adult" has the same meaning as defined in
chapter 74.34 RCW.

"Withdrawal management" means services provided
during the initial period of care and treatment to an individual
intoxicated or incapacitated by substance use.

"Work-ordered day" means a model used to organize
clubhouse activities during the clubhouse's normal working
hours. Members and staff are organized into one or more
work units which provide meaningful and engaging work
essential to running the clubhouse. Activities include unit
meetings, planning, organizing the work of the day, and per-
forming the work that needs to be accomplished to keep the
clubhouse functioning. Members and staff work side-by-side
as colleagues. Members participate as they feel ready and
according to their individual interests. While intended to pro-
vide members with working experience, work in the club-
house is not intended to be job-specific training, and mem-
bers are neither paid for clubhouse work nor provided artifi-
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cial rewards. Work-ordered day does not include medication
clinics, day treatment, or other therapy programs.
"Youth" means the same as "child."

AMENDATORY SECTION (Amending WSR 19-09-062,
filed 4/16/19, effective 5/17/19)

WAC 246-341-0365 Agency licensure and certifica-
tion—Fee requirements. (1) Payment of licensing and spe-
cific program certification fees required under this chapter
must be included with the initial application, renewal applica-
tion, or with requests for other services.

(2) Payment of fees must be made by check, bank draft,
electronic transfer, or money order made payable to the
department.

(3) The department may refund one-half of the applica-
tion fee if an application is withdrawn before certification or
denial.

(4) Fees will not be refunded when licensure or certifica-
tion is denied, revoked, or suspended.

(5) The department charges the following fees for
approved substance use disorder treatment programs:

Application fees for agency certification for approved sub-
stance use disorder treatment programs

New agency $1,000
application

Branch agency applica- $500
tion

Application to add one or $200
more services

Application to change $500

ownership

Initial and annual certification fees for withdrawal manage-
ment, residential, and nonresidential services

Withdrawal management | $100 per licensed bed, per
and year, for agencies not renewing
residential services certification through deeming

$50 per licensed bed, per year,
for agencies renewing certifi-
cation through deeming per
WAC 246-341-0310

$750 per year for agencies not
renewing certification through
deeming

Nonresidential services

$200 per year for agencies cer-
tified through deeming per
WAC 246-341-0310

Complaint/critical incident investigation fees

All agencies $1,000 per substantiated com-
plaint investigation and $1,000
per substantiated critical inci-
dent investigation that results
in a requirement for corrective

action
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(6) Agency providers must annually complete a declara-
tion form provided by the department to indicate information
necessary for establishing fees and updating certification
information. Required information includes, but is not lim-
ited to:

(a) The number of licensed withdrawal management and
residential beds; and

(b) The agency provider's national accreditation status.

(7) The department charges the following fees for
approved mental health treatment programs:

Initial licensing application fee for mental health treatment
programs

Licensing application fee | $1,000 initial licensing fee

Initial and annual licensing fees for agencies not deemed

Annual service hours pro- | Initial and annual licensing

vided: fees:

0-3,999 $728
4,000-14,999 $1,055
15,000-29,999 $1,405
30,000-49,999 $2,105
50,000 or more $2,575

Annual licensing fees for deemed agencies

Deemed agencies
licensed by the depart-
ment

$500 annual licensing fee

Complaint/critical incident investigation fee

All residential and
nonresidential agencies

$1,000 per substantiated com-
plaint investigation and $1,000
per substantiated critical inci-

dent investigation that results

in a requirement for corrective
action

(8) Agencies providing nonresidential mental health ser-
vices must report the number of annual service hours pro-
vided based on the department's current published "Service
Encounter Reporting Instructions for BHOs" and the "Con-
sumer Information System (CIS) Data Dictionary for BHOs."

(a) Existing licensed agencies must compute the annual
service hours based on the most recent state fiscal year.

(b) Newly licensed agencies must compute the annual
service hours by projecting the service hours for the first
twelve months of operation.

(9) Agencies providing ((inpatient)) mental health peer
respite services, intensive behavioral health treatment ser-
vices, evaluation and treatment services, and competency
evaluation and restoration treatment services must pay the
following certification fees:

(a) Ninety dollars initial certification fee, per bed; and
(b) Ninety dollars annual certification fee, per bed.
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SECTION SEVEN—OUTPATIENT AND RECOVERY
SUPPORT SERVICES

AMENDATORY SECTION (Amending WSR 19-09-062,
filed 4/16/19, effective 5/17/19)

WAC 246-341-0700 QOutpatient and recovery sup-
port services—General. Outpatient behavioral health ser-
vices and recovery support services are intended to improve
or reduce symptoms and help facilitate resolution of situa-
tional disturbances for individuals in the areas of relation-
ships, employment, and community integration.

(1) Outpatient services include the following:

(a) Individual mental health treatment services;

(b) Brief mental health intervention treatment services;

(c) Group mental health therapy services;

(d) Family therapy mental health services;

(e) Rehabilitative case management mental health ser-
vices;

(f) Psychiatric medication mental health services and
medication support;

(g) Day support mental health services;

(h) Mental health outpatient services provided in a resi-
dential treatment facility (RTF);

(1) (Reeevery-suppertservicesineluding:

O-Supported-employment-mental-health-and substanee

) Level one outpatient substance use disorder ser-
vices;

((9)) (1) Level two intensive outpatient substance use
disorder services;

((@)) (k) Substance use disorder assessment only ser-
vices;

((m)) () Alcohol and drug information school;

((6)) (m) Substance use disorder information and crisis
services;

(((8))) (n) Substance use disorder emergency service
patrol services;

(((p))) (0) Substance use disorder screening and brief
intervention services; and

((€e))) (p) Problem and pathological gambling services.

(2) Recovery support services include the following:

(a) Supported employment mental health and substance
use disorder services;

(b) Supportive housing mental health and substance use
disorder services;

(c) Peer support mental health services;

(d) Wraparound facilitation mental health services;

(e) Applied behavior analysis (ABA) mental health ser-
vices;

(f) Consumer-run clubhouse mental health services; and

(g) Mental health peer respite services.
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(3) A behavioral health agency that provides outpatient
Or recovery support services must:

(a) Be licensed by the department as a behavioral health
agency; and

(b) Meet the applicable program-specific requirements
for each ((eutpatient)) behavioral health service((s)) pro-
vided.

AMENDATORY SECTION (Amending WSR 19-09-062,
filed 4/16/19, effective 5/17/19)

WAC 246-341-0718 ((Outpatient)) Recovery support
services—Recovery support—General. Recovery support

services are intended to promote an individual's socialization,
recovery, self-advocacy, development of natural support, and
maintenance of community living skills.

(1) Recovery support services include:

(a) Supported employment services;

(b) Supportive housing services;

(c) Peer support services;

(d) Mental health peer respite services;

(e) Wraparound facilitation services;

((€e))) (f) Applied behavior analysis (ABA) services; and

((69)) (g) Consumer-run clubhouse services.

(2) An agency that provides any recovery support service
may operate through an agreement with a licensed behavioral
health agency that provides certified outpatient behavioral
health services listed in WAC 246-341-0700. The agreement
must specify the responsibility for initial assessments, the
determination of appropriate services, individual service
planning, and the documentation of these requirements. Sub-
sections (3) through (5) of this section list the abbreviated
requirements for assessments, staff, and clinical records.

(3) When providing any recovery support service, a
behavioral health agency must:

(a) Have an assessment process to determine the appro-
priateness of the agency's services, based on the individual's
needs and goals;

(b) Refer an individual to a more intensive level of care
when appropriate; and

(c) With the consent of the individual, include the indi-
vidual's family members, significant others, and other rele-
vant treatment providers as necessary to provide support to
the individual.

(4) An agency providing recovery support services must
ensure:

(a) Each staff member working directly with an individ-
ual receiving any recovery support service has annual vio-
lence prevention training on the safety and violence preven-
tion topics described in RCW 49.19.030; and

(b) The staff member's personnel record documents the
training.

(5) An agency providing any recovery support service
must maintain an individual's clinical record that contains:

(a) Documentation of the following:

(i) The name of the agency or other sources through
which the individual was referred;

(i) A brief summary of each service encounter, includ-
ing the date, time, and duration of the encounter; and
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(iii) Names of participant(s), including the name of the
individual who provided the service.

(b) Any information or copies of documents shared by,
or with, a behavioral health agency certified for outpatient
mental health services.

NEW SECTION

WAC 246-341-0725 Recovery support services—
Recovery support—Mental health peer respite. (1) Mental
health peer respite services are voluntary, holistic, trauma-
informed, short-term, noncrisis services, provided in a home-
like environment, which focus on recovery and wellness.
These services are limited to individuals who are:

(a) At least eighteen years of age;

(b) Experiencing psychiatric distress but who are not
detained or involuntarily committed under chapter 71.05
RCW; and

(c) Independently seeking respite services by their own
choice.

(2) An agency certified to provide mental health peer
respite services must be licensed according to this chapter
and meet the general requirements in:

(a) WAC 246-341-0718 for recovery support services;
and

(b) WAC 246-341-0724 for peer support services.

(3) An agency certified to provide mental health peer
respite services must develop and implement policies and
procedures that address how the agency will:

(a) Have a memorandum of understanding with the local
crisis system, including the closest agency providing evalua-
tion and treatment services and designated crisis responders
to ensure timely response to and assessment of individuals
who need a higher level of care;

(b) Be staffed twenty-four-hours per day, seven days a
week by certified peer counselors;

(¢) Be peer-run. This includes:

(1) Having a managing board, with a majority of mem-
bers who are peers, that manages the day-to-day operations of
the mental health peer respite center and reports to the
agency's governing board; and

(i1) Supervision of services by a certified peer counselor
who meets the qualifications of a mental health professional.

(d) Limit services to an individual to a maximum of
seven nights in a thirty-day period; and

(e) Develop and implement a guest agreement that estab-
lishes expectations for individuals receiving mental health
peer respite services, including expectations for things such
as: Cooking, cleaning, self-management of medications, and
personal hygiene.

(4) An agency certified to provide mental health peer
respite services must provide the services in a residence that
meets local building and zoning codes and must develop and
implement policies and procedures that address the follow-
ing:

(a) Kitchen environment, including kitchen equipment
that is in good working repair and follows general principles
of safe food handling;
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(b) Food storage, including how the agency will provide
each individual with adequate storage for perishable and non-
perishable food items;

(c) Laundry facilities, including how the agency will
give residents access to laundry facilities and equipment that
is clean and in good repair;

(d) Housekeeping, including cleaning, maintenance, and
refuse disposal;

(e) Bedding and linens, including how the agency will
provide each individual with clean, sanitary bedding and lin-
ens that are in good repair;

(f) Secure storage, including how each individual is pro-
vided with secure storage for personal belongings including
medications;

(g) Furnishings, including how the agency will provide
appropriate furniture for bedrooms and common spaces, as
well as other furnishings appropriate to create a home-like
setting; and

(h) Accessibility needs of individuals with disabilities as
it relates to program operations and communications.

AMENDATORY SECTION (Amending WSR 19-09-062,
filed 4/16/19, effective 5/17/19)

WAC 246-341-1118 Mental health inpatient ser-
vices—General. (1) Inpatient services include the following
types of behavioral health services certified by the depart-
ment:

(a) Evaluation and treatment services;

(b) Intensive behavioral health treatment services;

(c) Child long-term inpatient program (CLIP);

((¢})) (d) Crisis stabilization units;

((€))) (e) Triage services; and

((¢e))) (©) Competency evaluation and treatment ser-
vices.

(2) An agency providing inpatient services to an individ-
ual must:

(a) Be a facility licensed by the department under one of
the following chapters:

(i) Hospital licensing regulations (chapter 246-320
WACQ);

(i1) Private psychiatric and alcoholism hospitals (chapter
246-322 WACQ);

(iii) Private alcohol and substance use disorder hospitals
(chapter 246-324 WAC); or

(iv) Residential treatment facility (chapter 246-337
WACQ).

(b) Be licensed by the department as a behavioral health
agency;

(c) Meet the applicable behavioral health agency licen-
sure, certification, administration, personnel, and clinical
requirements in WAC 246-341-0100 through 246-341-0650;

(d) Meet the applicable inpatient services requirements
in WAC 246-341-1118 through 246-341-1132;

(e) Have policies and procedures to support and imple-
ment the specific applicable program-specific requirements;
and

(f) If applicable, have policies to ensure compliance with
WAC 246-337-110 regarding seclusion and restraint.
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(3) The behavioral health agency providing inpatient ser-
vices must document the development of an individualized
annual training plan, to include at least:

(a) Least restrictive alternative options available in the
community and how to access them;

(b) Methods of individual care;

(c) Deescalation training and management of assaultive
and self-destructive behaviors, including proper and safe use
of seclusion and restraint procedures; and

(d) The requirements of chapter 71.05 and 71.34 RCW,
this chapter, and protocols developed by the department.

(4) If contract staff are providing direct services, the
facility must ensure compliance with the training require-
ments outlined in subsection (((4})) (3) of this section.

(5) This chapter does not apply to state psychiatric hos-
pitals as defined in chapter 72.23 RCW or facilities owned or
operated by the department of veterans affairs or other agen-
cies of the United States government.

AMENDATORY SECTION (Amending WSR 19-09-062,
filed 4/16/19, effective 5/17/19)

WAC 246-341-1134 Mental health inpatient ser-
vices—Evaluation and treatment services. Evaluation and
treatment services are provided for individuals who are
detained or on fourteen, ninety, or one hundred eighty-day
civil commitment orders according to chapter 71.05 RCW.
An agency providing evaluation and treatment services may
choose to serve individuals on short-term commitment orders
(fourteen-day), long-term commitment orders (ninety-day
and one hundred eighty-day). or both. Agencies providing
evaluation and treatment services may also provide services
for individuals who are not detained or committed.

(1) In addition to meeting the agency licensure, certifica-
tion, administration, personnel, and clinical requirements in
WAC 246-341-0100 through 246-341-0650, and the applica-
ble inpatient services requirements in WAC 246-341-1118
through 246-341-1132 an agency providing evaluation and
treatment services must ensure:

(D)) (a) Designation of a physician or other mental
health professional as the professional person as defined in
RCW 71.05.020 in charge of clinical services at that facility;
and

(&) (b) A policy management structure that estab-
lishes:

((())) (1) Procedures to assure appropriate and safe
transportation for persons who are not approved for admis-
sion to his or her residence or other appropriate place;

((f))) (i1) Procedures to detain arrested persons who are
not approved for admission for up to eight hours so that rea-
sonable attempts can be made to notify law enforcement to
return to the facility and take the person back into custody;

((€e))) (iii) Procedures to assure the rights of individuals
to make mental health advance directives, and facility proto-
cols for responding to individual and agent requests consis-
tent with RCW 71.32.150;

((6d))) (iv) Procedures to ensure that if the facility
releases the individual to the community, the facility informs
the peace officer of the release within a reasonable period of
time after the release if the peace officer has specifically
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requested notification and has provided contact information
to the facility;

((€})) (v) Procedures to document that each individual
has received evaluations to determine the nature of the disor-
der and the treatment necessary, including a psychosocial
evaluation by a mental health professional; and

((#)) (vi) For individuals who are being evaluated as
dangerous mentally ill offenders under RCW 72.09.370(7),
the professional person in charge of the evaluation and treat-
ment facility must consider filing a petition for a ninety day
less restrictive alternative in lieu of a petition for a fourteen-
day commitment.

(2) A facility certified to provide evaluation and treat-
ment services for youth may provide treatment for a child on
a one hundred eighty-day inpatient involuntary commitment
order only until the child is discharged from the order to the
community, or until a bed is available for that child in a child
long-term inpatient treatment facility (CLIP).

NEW SECTION

WAC 246-341-1137 Behavioral health inpatient ser-
vices—Intensive behavioral health treatment services. (1)
Intensive behavioral health treatment services are intended to
assist individuals in transitioning to lower levels of care,
including individuals on a less restrictive alternative order.
These services are provided for individuals with behavioral
health conditions whose impairment or behaviors do not meet
or no longer meet criteria for involuntary inpatient commit-
ment under chapter 71.05 RCW, but whose care needs cannot
be met in other community-based settings due to one or more
of the following:

(a) Self-endangering behaviors that are frequent or diffi-
cult to manage;

(b) Intrusive behaviors that put residents or staff at risk;

(¢) Complex medication needs, which include psycho-
tropic medications;

(d) A history or likelihood of unsuccessful placements in
other community facilities or settings such as:

(1) Assisted living facilities licensed under chapters
18.20 RCW and 388-78A WAC,;

(i1) Adult family homes licensed under chapters 70.128
RCW and 388-76 WAC;

(iii) Permanent supportive housing provided in accor-
dance with chapter 388-106 WAC;

(iv) Supported living certified under chapter 388-101
WAC; or

(v) Residential treatment facilities licensed under chap-
ters 71.12 RCW and 246-337 WAC providing a lower level
of services.

(e) A history of frequent or protracted mental health hos-
pitalizations; or

(f) A history of offenses against a person or felony
offenses that cause physical damage to property.

(2) In addition to meeting the agency licensure, certifica-
tion, administration, personnel, and clinical requirements in
WAC 246-341-0100 through 246-341-0650, and the applica-
ble inpatient services requirements in WAC 246-341-1118
through 246-341-1132, an agency providing intensive behav-
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ioral health treatment services must ensure services are pro-
vided:

(a) In a residential treatment facility licensed under chap-
ters 71.12 RCW and 246-337 WAC;

(b) By a multidisciplinary team including clinicians,
community supports, and those responsible for discharge
planning; and

(c) With twenty-four hour observation of individuals by
at least two staff who are awake and on duty.

(3) The agency may:

(a) Only admit individuals at least eighteen years of age
whose primary care need is treatment for a mental health dis-
order that does not include a diagnosis of dementia or an
organic brain disorder, but may include individuals who have
a secondary diagnosis of intellectual or developmental dis-
abilities;

(b) Only admit individuals who are capable of perform-
ing activities of daily living without direct assistance from
agency staff; and

(c) Not admit individuals with a diagnosis of dementia or
an organic brain disorder who can more appropriately be
served in an enhanced services facility licensed under chap-
ters 70.97 RCW and 388-107 WAC or other long-term care
facility as defined in RCW 70.129.010.

(4) The agency must follow WAC 246-341-0805 regard-
ing less restrictive alternative services.

(5) In addition to the applicable training requirements in
this chapter, the agency must train all direct care staff on how
to provide services and appropriat